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173
174 occasional

recurrently
29C.F.R.§ 541.701
175 1
a bona fide 20-percent equity interest
business owner

29C.F.R.§ 541.101.

sole-charge exception  (
- 60 -

29 C. F. R.§ 541.2

380
constant
normally

20
29C.F.R.§ 541.114

29C.F.R.§ 541.113)



176

exempt work

50

primary duty requirement

50

178

50

directly and closely related

facilitate

176 29C.F.R.§ 541.700(a).

177

§ 541.300

§ 541.100
§ 541.301

§ 541.303 § 541.304
§ 541.500

§ 541.702
178 29C.F.R.§ 541.700(b).
17 29C.F.R.§ 541.700(c).

- 61 -

50

contribute to or

§ 541.200
§ 541.302
§ 541.400
nonexempt work 29C.F.R.



182

183

184

()

training
directing
disciplining
technique
material supply
185186
180
181
§ 541.703(b)(3)
182 setup work

183

184
185
186

setting up of the work

29C.F.R.§ 541.703(b).
29C.F.R.§ 541.102.
29 C. F. R.§ 541. 102.

180

interviewing selecting
setting adjusting
supervision control
promotion
appraising
planning

apportioning

29C.F.R.§ 541.703(a)
29C.F.R.

29C.F.R.8 541.703(b)(4)

29C.F.R.§ 541.703(b)(8)

12



()

collection
unit
permanent
status continuing function 187
establishment
in charge of
recognized subdivision 188
189
190
) 2
2
1 2 2
4 191
2
5
2 2
supervisor 192
15
187
29C.F.R.§
541.103(a)
188 29C.F.R.§ 541.103(b).
188 1 location

29C.F.R.§ 541.103(c)
pool
team

190

29C.F.R.§ 541.103(d)
191 29C.F.R.§ 541.104(a).
192 29C.F.R.§ 541.104(b).
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manager

2
193
1
2
4
4
194
)
suggestion recommendation

195

()
supervisor

199 29C.F.R.§ 541.104(c).
19 29C.F.R.§ 541.104(d).
19 29C.F.R.§ 541.105.
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196

197

relief supervisor working supervisor

198

emergency

199

provide

200

201 202

()
FLSA13 (a)(1)

203

455

204

19 29C.F.R.§ 541. 106(a).

197

29C.F.R.§ 541. 106(b)

198

29C.F.R.§ 541. 106(c)
19 29C.F.R.§ 541.706(a).

20 29C.F.R.§ 541.706(b)(1).

201 29C.F.R.§ 541.706(b)(2).

202

29C.F.R.§ 541.706(b)(3)

29C.F.R.§
541.706(b)(4)
203 29C.F.R.§ 541.200(a).
204 management management policy
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general business operation

significance

and independent judgment

matter of

the exercise of discretion

()
205
206
207
()
208
level
209
29 C. F. R.§8541. 2
205 29C.F.R.§ 541.201(a).
26 29C.F.R.§ 541.201(b).
207 29C.F.R.§ 541.201(c).
208 2003 3
position of responsibility
high level of skill or training
(customarily and regularly)
matter of significance 29C.F. R.8

541. 2
200 29C.F.R.§ 541.202(a).
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210

213

210
211
212
213

29C.F.R.§ 541.202(b).
29C.F.R.§ 541.202(c).
29C.F.R.§ 541.202(d).
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211

source
skill



statistician

214

insurance claims adjuster 216 217
218
executive assistant
administrative assistant 219 human resources manager

29C.F.R.§ 541.704.
214 29C.F.R.§ 541.202(e).
215 29C.F.R.§ 541.202(f).

216

29C.F.R.§ 541.203(a)

217

29C.F.R.§
541.203(b)

218

29C.F.R.§ 541.203(c)

219

29C.F.R.§ 541.203(d)
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management consultant 220

purchasing agent 221

inspection work inspector 222
examiner grader 223
comparison shopping 224
inspector

investigator

)
academic administration
226 (i) 455
(ii)
entrance salary
220
(screen) personnel clerk
29C.F.R.8
541.203(e)
221
29C.F.R.§ 541.203(f)
222
29C.F.R.§ 541.203(g)
223
29C.F.R.§ 541.203(h)
224 buyer
29C.F.R.§ 541.203(h)
225
skill technical ability

226

29C.F.R.§ 541.204(a).
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educational establishment elementary

or secondary school 227

228

superintendent

academic counselor 22°
psychologist
lunch room manager dietitian

230

)
FLSA13 (a)(1)

231
455
(i) 232

(ii) 233

(i) learned professional (i)

creative professional

227

228 29C.F.R.§ 541.204(b).

229

230 29C.F.R.§ 541.204(c).
281 29C.F.R.§ 541.200(a).
232
as distinguished from a general academic education and from an apprenticeship, and
from training in the performance of routine mental, manual, or physical processes
29 C. F. R.§ 541. 3
233
as opposed to work which can be produced by a person endowed with general manual or
intellectual ability and training
in a recognized field of artistic endeavor
(ina
recognized field of artistic or creative endeavor) 29 C.F. R.§ 541. 3
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()

234

work requiring advanced knowledge

work which is predominantly intellectual in character, and which includes work

requiring the consistent exercise of discretion and judgment 235

236

234 29C.F.R.§ 541.301(a).

235

2% 29C.F.R.§ 541.301(b).
237 29C.F.R.§ 541.301(c).

238

239

a technical school

237

appropriate academic

degreed

chemist

239

training in the armed force attending
attending a community college

29C.F.R.§ 541.301(d)
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registered or certified medical technologist 240 registered nurse

241 dental hygienist 242 physician assistant
243 certified public accountant = 244 chef 245
athletic trainer 246 funeral
embalmer 247 paralegal

legal assistant

248

240 pre-professional

American Medical Association the Council of Medical Education
4 1 a fourth year of professional course work

29C.F.R.§ 541.301(e)(1)
241 State examining board

licensed practical nurse

29C.F.R.8§ 541.301(e)(2)
American Dental Association
Commission on Accreditation of Dental and Dental Auxiliary Educational Programs
4
29C.F.R.§8 541.301(e)(3)

the Accreditation Review Commission on Education for the
Physician Assistant physician assistant program
4 the National Commission on
Certification of Physician Assistant

29C.F.R.§ 541.301(e)(4)

244

242

243

29C.F.R.§ 541.301(e)(5)

25 4 culinary arts program executive
chef sous chef
cook 29C.F.R.§ 541.301(e)(6)
246 the Commission on Accreditation of Allied Health Education
Program 4
National Athletic Trainers Association Board of Certification
29C.F.R.

§ 541.301(e)(8)
247 the American Board of Funeral Service Education

4

29C.F.R.
§ 541.301(e)(9)

248 4
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249

()

250

diligence

retoucher

accuracy

copyist

251

intelligence

animator

249
250
251
252

253

29C.F.R.§ 541.301(f).
29C.F.R.§ 541.302(a).
29C.F.R.§ 541.302(b).

29C.F.R.§541.302(c).

paralegal program

29C.F.R.§ 541.301(e)(7)
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254

()

teacher

medicine

practice of law or

256

teaching, tutoring, instructing or lecturing in the activity of

imparting knowledge 257

semi-skilled trades and occupations

home economics teacher

258

254

255 29C.F.R.§ 541.302(d).
256 29C.F.R.§ 541.204
27 29C.F.R.§ 541.303(a).
258
29C.F.R.§ 541.303(b)
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teacher of skilled and



terminology 2%

260

()
261
podiatrist 262
263
FLSA13 (a)(1) 13 (@)(17)
computer employees
455
27.63
264 (i)
(ii)
design development documentation
250 permanent conditional standard provisional
temporary emergency unlimited
260 29C.F.R.§ 541.303(c).
261 29C.F.R.§ 541.304(a).
262 29C.F.R.§ 541.304(b).
263 29C.F.R.§541.304(c).
264 6.5
27.63 29C.F.R.8541.2
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analysis

(iii)

€9

FLSA

267

creation

2004

268

265

planning

scheduling

266 29C.F.R.§ 541.400(b).

267 2(2)

testing

short-test

modification

(iv)
266
(2)
41
2
20
2004

coordinating

29C.F.R.§ 541.402

The "New Economy" and Its

Impact on Executive, Administrative and Professional Exemptions to the Fair Labor Standards Act

(FLSA)
268

- 76 -



100,000

2004

2004

—FLSA

FLSA
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2004

92

FLSA

40

270

)

31,448 FLSA
165,000
269
2()
FLSA
FLSA

269 http://www.dol.gov/esa/whd/statistics/200411.htm

270 99
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41 2

271

22 9 13

38 3 38 4
271
FLSA
3
2
€y
@)
€))
17 633 14 150
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3.8 8.3 2002
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2003
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272

40

284
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2004 7

40 2004
5 EU 10
EC
Arbeitszeitgesetz ArbzG 2004 1 1
2 (Bereitschaftsdienst)
EC 2000 10 3 Simap 8
BAG 2003 2 18 4 BAG2003 6 5 >
Ruhezeit ArbzG5 3 7 2 1

ArbzG7 1 1 a 4 a

Arbeitsbereitschaft)
1 10
ArbzG7 1 1 a
ArbZG3 11
ArbzZG5 1 1 8 ArbzG6 2
1 8
ArbzG7 2a
ArbzZG7 7
6
2003 1,445 37.77
35
20 2004
2 Boerner, Anpassung des Arbeitszeitgesetzes an das Gemeinschaftsrecht, NJW 2004, 1559.
3 NZA 2000, 1227. Simap 1 25 EU

4 APNr. 12 zu § 611 BGB Arbeitsbereitschaft mit Anm. von Trager.
> NZA 2004, 164.
6

519 23 2003
10



ArbZG

24

48

10x 6 60

ArbZG7

23

1996

9

30.1

ArbzZG3

1

2003

1

ArbzZG

Bundesurlaubsgesetz 24
29.9

6
Entgeltfortzahlungsgesetz

ArbzG3 1 6

ArbZG ArbZG22

L adenschlul3gesetz
6 20 6 16

1996

1998 117
7 119
7 148 161
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20 10

24
25
1 6 9
30 9 45
ArbzG4 11 ArbzG5
23 6 22 5 1 8
1 4 1 10
ArbZG6
ArbzZG9
ArbzG10
1933 Arbeitszeitordnung AZO
1970
1994 ArbzG ArbzG 3
1 8 1 10
Mehrarbeit ArbzG
1 8
AZO15
1 8 25
35 8§3(2)
40
40 18

10 Schunder, Der Ladenschluss auf dem Riuckzug? — Gesetz zur Verldngerung der Ladendffnung, NJW 2003, 2131.

1 31
1 8 ArbzG
8 2 1 8 2 80

11

-86-



10 20
3 25
50 § 6(1)
§5(3)
2 (1)
83

§3

Betriebsverfassungsgesetz 1972 87 1 2

)
90

Arbeitszeitkonto

12 13

Gleitzeit

12
13

§3,132

-87-

§ 5(2)

37.5

25

§3(3)

Seifert, Zeitkonten: Von der Normalarbeitszeit zu kontrolierter Flexibilitat, WSI-Mitteilungen, 2001, 84.

169



14

Altersteilzeitgesetz 2 2 1 1 6
15

16

ArbzG

1 1 6,000
17
2002 38.9
18.1 18
30.1
28.3
37.4

90.2
6 31.4 6 1 38.6 1
29
27.6

19

i: Seifert, aaO, WSI-Mitteilungen, 2001, 85.
90

16 Wiezer, Insolvenzsicherung von Arbeitszeitkonten, 2004, S. 39 ff; Kroll, Arbeitszeitkonten und ihre Abwicklung,
2004, S. 32 ff.

o Bellmann/Ellguth/Promberger, Arbeitszeiten in der 6ffentlichen und privaten Dienstleistungswirtschaft —
Sachstand, Datenlage und Mdglichkeiten einer verbesseren Erfassung aud Basis betriebsbezogener Erhebungen,
\l]gni 2003.

20 3000
78 Seifert, aaO, WSI-Mitteilungen, 2001, 85.
19 8a
Wiezer,
aao, S. 216 ff.
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20

ArbzG ArbzG3 2 7 1

1
134
21
1991 1998
22
SOEP
1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998
45.0 [46.2 | 37.2 |41.0 |43.2 |44.0 | 46.8 | 46.2
715 |71.4 | 70.3 | 72.0 | 69.0 | 715 | 76.5 | 74.2
47 |47 |45 |43 |46 |42 |44 |45
57 |48 |55 |54 |58 |54 |56 |56
10 2
1991 70
12 2 1998

40

20 Seifert, aaO, WSI-Mitteilungen, 2001, 85.
2 BAG Urteil vom 13.2.2002, BAGE 100, 258 = AP Nr. 57 zu § 4 EntgeltFG.

2 Pannenberg/Wagner, DIW Discussion Paper, No. 234, Umfang und K ompensations von Uberstunden — Eine
vergleichende Analyse fir Westdeutschland und GroRbritannien, 2000.
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1991 27 1998 13

20 30
30
2000
85
60
1990
Vertrauensarbeitszeit
23
1990
703
2002
22 67
24
ArbZG 134
2(2)
ArbZG
ArbZG2

z Biswas, Vertrauesnarbeitszeit und Arbeitszeitfreiheit im arbeitszeitrechtlichen und

betriebsverfassungsrechtlichen Kontext, 2004, 31 ff.
24 Biswas, aaO, S. 31.
% Biswas, aa0, S. 224 ff.
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29

25



% ArbzG

1993 11 23 EC 93/104/EC
EC Simap
ArbzG
27
ArbzG
28
ArbZG4 1
ArbZG4
29
ArbzG16 2
ArbzG
30
BAG2003 5 6 31
% IT
280 80 1 1
2% ArbzG 1991
27 Biswas

28
29
30
31
32

Biswas, aaO, S. 73
Neumann/Biebl, ArbZG 14. Aufl., 2004, 8 7 ArbZG Rdn. 15 aund 15 b.
Biswas, aaO, S. 76-79.
Biswas, aaO, S. 90.
AP Nr. 61 zu § 80 BetrVG 1972 = NZA 2003, 1348.
3
1

-01-

15

ArbZG

40



16 2 1 8

Bilfinger Berger

100

12 1

38 4 33

BAG BAG2003 5 6

Biswas, Vertrauesnarbeitszeit und Arbeitszeitfreiheit im arbeitszeitrechtlichen

und betriebsverfassungsrechtlichen Kontext, 2004

8gr 1 2

ArbZG1l6 2

34

(1)

B Schlachter, Vertrauensarbeitszeit in Deutschland und Japan, Oetker/Preie/Rieble, 50 Jahre Bundesarbeitsgericht,
2004, 1253-1272.

4 Biswas, aaO, S. 42 ff.
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ArbzG18 1 1 5 3 ArbzG

5 3 ArbZG
ArbzG18 1 1
ArbzG18 1 2 ArbzG18
3 ArbzG18 1 4
18 ArbzG18 2 ArbzG18
35
5 3
1
2
3
36
37
38
5 4 5 3 3

1

2
4 18
3 2002 8 4420
70560 4
3 3
1970
2 40 39

(BT-Dr. 12/5888, S. 32)
Hromadka/Maschmann, Arbeitsrecht, Band 2, 3.Aufl., 2004, § 16, Rdn. 41.
Hromadka/Maschmann, Arbeitsrecht, Band 2, 3.Aufl., 2004, § 16, Rdn. 43.
Hromadka/Maschmann, Arbeitsrecht, Band 2, 3.Aufl., 2004, § 16, Rdn. 43.
o Hromadka, Das Recht der Ieitenden Angestellten im historisch-gesellschaftlichen Zusammenhang, 1979, S. 3.
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4000 51
2500 35

(2)

(auRertarifliche Angestellte)

BAG

ArbZG

4 BAG 20

20

42

43 44

40 BAG, Beschluss vom 18.9.1973, AP Nr. 3 zu § 80 BetrVG 1972; BAG, Beschluss vom 28.5.1974, AP Nr. 6 zu §

80 BetrvG 1972.
BAG1974 5 28

2
Schliemann/Meyer, Arbeitszeitrecht, Rdn. 1205.
BAG, Beschluss vom 21.6.2000, DB 2001, 50.

41
42

43 BAG, Beschluss vom

23.11.1993, AP Nr. 111 zu § 99 BetrVG 1972; BAG, Beschluss vom 31.10.1995, NZA 1996, 890
4 BAG, Beschluss vom 19.9.1995, NZA 1996, 484; BAG, Beschluss vom 27.10.1992, AP Nr. 61 zu § 87 BetrVG
1972

(BAG
BeschluB vom 21.8.1990, NZA 1991, 434)
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45

46

47

ArbzG

38 4
48

()

Ver. di.

()
2003

45 Franke, Der auf3ertarifliche Angestellte, 1991, 199-202.

4 Franke, aaO, 191.
48 38 3
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49 38 20 2004 6

8
a C
10,519 12,118
12.5 61
10 24.4 20
4,000
30 6
3 31
90
4 2003 6 Liedke, Wem gehort die Republik? — Die Konzern un ihre Verflechtungen, 2003.

100

26
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40 60
6 55
12 5 3 8
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1.4
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5,850
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30
40
g W
22.8
7.8
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13.6
1 1
4
19.62 B 38.38 C
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37.5
2.5
54
h D
942

35 40

13.7
63.5
12 29.5%
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14.9
A
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2

9.7 91
7 44
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-123-

19

§ 4.3



12

12

100

§ 3 1.33

31

15

- 124 -

15

50



27

1992

8

25

-125-

12

1992

8

24



2000 4 1

3 2001 3 31

-126 -



2003 5

6.30

19.00

6.30 19.00

Ol N gk w NF

~N [0 |00 |00 |00

[EnN
©

[EY
=

[EY
N

[EY
w

=
Ea

[EEN
o

[EnN
©

~N |00 |00 (00| 0O

=
~

=
©

[EnN
©

N
©

N
=

N
N

N
w

~ |00 |00 (00|

[N
E

N
o

N
IS

N
~N

8

N
o

8

N
©

Christi
Himmelfahrt

30.

7

31.

**

o




20 21

1 1997
1998 6 13 1
2000 1 19 2 39
35
1 2002
35 2003 1 17
23
col blanc
cadres
! PeLissier(Jd.), SupioT(A.) et Jeammaun(A.),

Droit du travail, 21¢ éd., Paris, Dalloz, 2002, pp.1012 et s.; Rav(J.-E.), Droit du travail: Droit
vivant, 11¢ éd., Paris, LIAISONS, 2002, pp.97 et s.

Rav(J.-E.), Temps de travail des cadres et 35 heures: Un tournat a
négocier collectivement |, Droit social, 1998, pp.979 et s.; AntonmatTEI(P.-H.), Les cadres et les
35 heures: la régle de trios! ,Droit social, 1999, pp.996 et s.; AntonmaTTEI(P.-H.), Les cadres et
les 35 heures: de la regle de trios a la regle de quatre! , Droit social, 2000, pp.159 et s.;
Gomez-MusTteL(M.-J.), Les cadres et le temps de travail , Revue de Jurisprudence Sociale, 2000,
pp.158 et s.; /iaisons sociales, Les cadres dans I'entreprise , supplément au numéro 13796 du
27 décembre 2002

1476 2000
4 35 469 2001
49
508 2002 50

10
G. T.
CGT-FO

2004 9
2 liaisons sociales, Législation sociale, N° 8360,
30 janvier 2003; /iaisons sociales, Documents, N° 17/2003, 27 février 2003; /iaisons sociales,
Bref social, N° 13874, 17 avril 2003
3 35 Le Monde, le 10
septembre 2004, p.1 et 8; 2004 12 10

2003
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(1)

(2) (3)
(4)
code du travail
L.212-1
4
(1)
1936 40 1982 39
1 2000 20
2002 35 L.212-1 5
(2)
)
1982
1982 6 16
contingent annuel d’heures supplémentaires L.212-6 6
130
4
L. 611-1
5 1
L.212-4 1
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2002 10 15 180

39 35
2000 2
2003
10
8 35 43 25
50 L.212-5 °
L.212-5-1 21 10 a
180
41 50
100
2
20

50 11
7
L.133-1
8 2 4 35 39

25 25
39 43
25 43 50

L.212-5

9
L.212-5
2

10 11 21 11 20

11
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L.212-1 2 121

44
3)
2000 2
3
15
(2)(d) 1 1
35
(4)
12 110
13
14
L.213-1 2001 5
21
15 2
L.212-7-1
6 2 1,600
1,600

L.212-8 1 2
17

48
L.212-7 13

35
1,600
1,600
17

60

22 6
L.213-1

35
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14

16

10
12

L.212-8

12



L.721-16

2000

792

2

L.221-2

cadres

35

11 L.220-1

L.221-5
L.223-1
employés
1982 3 26
L.711-1
38 40
8
3

30

-132 -



€y

1947 3 14

cadres

46 41

39 35

cf. PeLissier(J.), SurioT(A.) et Jeammaun(A.), op. cit. note.2, pp.1012 et s.

35
cadres
2000 2
18
3 19
3
1
cadres dirigeants
L.212-15-1
2
AGIRC 4 1
20
intégrés
18 39
19 2
20 2

2003 4 14

Circ.DRT n° 06 du 14 avril 2003, Fiche n° 6 1
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L.212-15-2
58

autres cadres

individuelles de forfait

L.212-15-3 3

22

1,600
180

23

12 44

21 cf. Peuissier(J.), SurioT(A.) et Jeammaun(A.), op. cit. note.2, p.1027.

22 3
cadres autonomes 2

L.212-15-3 1 4
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10

21

conventions



)

L.212-15-3 1 24

L.212-15-4

26

4,770 2002

28 1

27

25

23 cf. PeLissier(J.), SurioT(A.) et Jeammaun(A.), op. cit. note.2, p.1028.

24

25

26
27
28

salariés itinérants non cadres

19

L.212-15-3 2 2

217

3 L.212-15-3

L.212-15-4
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11 1(4)
11
29
36
500 42 10 20
12 30
217
CGT-FO
2
3
31
32
10
2000 2
29
30
31 CGT-FO
32 CGT-FO
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3)

35
G. T
33
1 35
34
2 1980
35
33
2001
34 39
35 32 163
232
35
93 1999 81 24 125
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36

37

36 2002

37 CGT-FO

(1)

(1)

35
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1998
Working Time Regulation 1998

1998
20

(1) EC

Factory Acts Shop Acts Coal Mining Acts

Trade Boards Act 1909

204
2004 184

2 (9
1998

S. Deakin G. S. Morris, Labour Law, 2nd ed., (Butterworths, 1998), pp. 307-
319. B. Hepple S. Fredman, Labour Law and Industrial Relations in Great Britain, 24 ed., (Kluwer Law
and Taxation Publishers, 1992), pp. 112- 116. B.Hepple C.Hakim, United Kingdom, European

Communities, Legal and Contractual Limitations to Working Time in the European Union, 2nd ed., (Peeters,
1997), pp. 659- 693.

— — 1989 359 410
2001 1 31
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Council

Wages Councils Act
Wages

Factories Acts

Mines and Quarries Act

Young Person (Employment) Act

1986

1979

Sex Discrimination Act 1986

1989
1.5
364 365
1989 26
Union —EU
— 181 1997

1979
Wages Act 1986
1986
1989 Employment Act
1993
3
business
European
129
129
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Trade Union Reform and Employment Right Act 1993
1994 Sunday Trading Act 1994

10
1994 13
Children and Young Person Acts
1933 and 1963

EC
1990 8 EC
24 11 7 1
14 24 8
2
6
1991 4
EC
118
EC
1966
1
EC 1985 12
European Council Single European Act
EC 1990 1
1,958 5 2,124 2
1,948 1,683 1,598
1994
77
132
138
EC 1 1
48
EU — —
1998 118
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1985

118 1993
11 23 EC
EC 1994 3 118

European Court of Justice 1996 11
12

1997 5
(2) 1998
1998 10 1
EC
The Department
of Trade and Industry Regulatory Guidance DTI
118 1
2 1
European Parliament Economic and Social
Committee

Council Directive concerning certain aspects of the organization of
working time (93 104 EC)

EC
133
U.K. v. Council of the European Union C-84/94 [1997] I.R.L.R. 30.
133
1993 11 23
48
EU
EU 115
Council Directive on the protection of young people at
work 94 33 EC
1
EU 162 163
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DTI

)
working tine
— a at his employer’s disposal
b
relevant training c relevant agreement
additional period 2
DTI business lunches
24
on-call time
)
a
employee worker
DTI
G. Phillips K. Scott, Employment Law, (Jordans, 2003) p. 26- 27
collective agreement workforce agreement
20
2 1
DTI 2 WORKING TIME LIMITS
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contract of employment b
profession
business client customer
work service
employer
2 1
DTI
control
4
freelancer
young workers
adult workers
_ 1993
88
DTI 1 WHO'S WHO
National Traineeship New Deal
DTI
16 18 2 1
child 15
1 12 EC 8 1 adolescent
15 17 1 40 2
9 1 1996 6 22 4
17 1
(force majeure)
3 27
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18

mobile
non-mobile
DTI
garage
“own account”
transport services
2000 5
EC
2000
3
48 4
1 2 4
adequate rest 10
11 12
4 5
48
domestic servant 6
1 2 7

EC 2
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19

2000 34 EC12



)

48
1
4
reference period
1
reasonable steps
2
48
DTI
1 48
17
4 3 17
17
17
21
1999

3372,regs 1(3),3(1)(a),(c)

S1 1999 3372, regs 1(3),3(1)(b)
DTI 2 "Employers must check”

21

- 146 -

48

17

48
17

S11999

1999



26 5
17 52 23
17
17
6
)
48
4 1
v
5 2
3
DTI
48
@)
DTI 2 "What if worker agrees to work longer hours ?”
DTI 2
1 48
3
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night work night time 7

midnight 5
11 6
night worker 1
3
2 1
24
8 6 1
1
2 17 3
DTI 3
as a normal course
17
5
special hazards
heavy physical or mental strain
8
1999
Management of Health and Safety at Work Regulations 1999 3
risk assessment
6 8
)
DTI 3 WORKING AT NIGHT  "who is a night worker ?”
24 8
1999 1999 12 29
health and safety arrangements 5 ’ health surveillance 6

health and safety assistance 7
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free health
assessment
1 @
(b)
10 6 restricted
period (i)
assessment of his health and capacities
(ii)
(a)
(b)
DTI guestionnaire medical
examination 2 2
1
1 1
DTI 4 HEALTH ASSESSMENTS FOR NIGHT WORKERS
DTI
DTI 9 Sample Health Questionnaire
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NN R

(Surname)
(First and second name/s)
(Sex)
(Date ob birth)
(Permanent address)
(Job title)
(National insurance no.)
(Department/clock no.)
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time off
)
24 11 daily
rest 10 1
13
20 21
22
23
24
24 12 10
2 1
be split up over the day of short
duration 3
3
27
)
7 24
weekly rest period 11 1

99
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24 14 2

2 1 2 2 2
1 2
2
3 2
2
48

36 8 (b)

1 6

20 rest breaks
workstation
12 1 2 3
6
1 4 30
30 4
1
5
3
27
)
13 leave year 4
entitlement to annual leave

1 4
DTI 6 REST BREAKS AT WORK

13 1) 2

(2)(a)1998 11 23 3 (b) 1998
11 23 1999 11 23
1998 11 23 4 (c)1999
11 23 4 2001 10 25
2 1 4
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5
20 5 x 4 3
12 3 x 4
agriculture 4
1 3
5
1 6
9
)
16 14
3
)
DTI 7
14
16 1

14 3 (b)
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2
)
15 A2
3
25
()
16 1
4
)
2
2001 13 7 8
7 13
13
DTI
1
3 5
— 4 5 x 4 20 3 12
2
1 3
— 4 3 x 4 12 1 12
3
8 13 1 2
— 20 8 12 13.33
DTI 7 "More Detailed Information”
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15

12

2001 10

13



)

1 20
20 1
2
)
2
6
2 7 10 1 11 1
12
23 (a)
24
17 52
23 (b) DTI
8 bank holiday 1971

Banking and Financial Dealings Act 1971

DTI 8

DTI

20

- 155 -

93

MORE ABOUT THE APPLICATION OF THE REGULATIONS



@)

@)

21

22

(a)

other special cases

DTI

21 24
(a)
(b)
(c)
(d)
(e)
17 26
5
shift workers
8 special circumstances
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(b)

domestic servant

)
24
period of compensatory rest
24 x 1
)
9 4 1
7 1
2
DTI
)
a
DTI
DTI 8 "More About Keeping Records”
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90
11

x 6

19



1974 Health and Safety at work etc Act 1974

Health and Safety Executive local
authority enforce 28
Health
and Safety Commission Enforcement Policy Statement

consumer services

1974
offences 29
improvement notice
Employment Tribunals
31
dismissal 32
b
remedies
3
1996 Employment Tribunals Act 1996
Advisory, Conciliation and Arbitration Service
conciliation
DTI 8 More About Enforcement
137
2 lay
1996 Employment Right Act 1996  45A
1996 101A

Gillian Phillips and Karen Scott, op. cit., p.33.
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prohibition notice

detriment

unfair

30

33

130



48 EC

EC
EC

1985
EC 1

1993 11 23

EC

(European Community) 118 a
Commission
(European Parliament)
(Economic and Social Committee)
118 a
(Council)

1998 7 12
89/391/EEC (Council Directive 89/391/EEC of 12 June 1989 on the introduction
of measures to encourage improvements in the safety and health of workers at work)

1989 12 9 11
(the Community Charter
of the Fundamental Social Rights of Workers) 7 1 8
19 1 —
7
8
19

the International Labour
Organisation
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EC

1997

5

48
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of compensatory rest

29

21

)

24

10

23

30

28

24
22

11
20

48
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period

relevant requirement

1974

28



EC

EC 18 (i)
48
3
5 7
1998
T
5 2
EC 18 (1) (a)
(1)
EC 6
1
2 7 48
EC 18
1 (a) 1996 11 23
(b) (i)
7 48
— 16 2
(a) 7

()
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48
4
1999
1996 11
16 2
48

23



(1) 20 1
20 1 EC 17

EC EC
20 1 EC 17 1
20 1 4 1 48 2
6 1
8 2 7
10 1 11
11 1 1 24 2 2
12 1 6 20
a managing executives
b family workers c

(i) (a) 3
3
— 3
(c)
2 1
3
4
5 5
the Advisory Committee on Safety, Hygiene and Health Protection
at Work
6 5 1 2 3 4 5
20 Unmeasured working time 1
Peter Wallington, EMOLOYMENT LAW HANDBOOK, 12t" ed. (Butterworths, 2002), p.
1292

(1) Regulations 4(1) and (2), 6(1), (2) and (7), 10(1), 11(1) and (2) and 12(1) do not apply in relation
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EC 17 1
Member States

11 4 6

to a worker where, on account of the specific characteristics of the activity in which he is engaged,
the duration of his working time is not measured or predetermined or can be determined by the
worker himself, as may be the case for —

(a) managing executives or other persons with autonomous decision-taking powers;

(b) family workers; or

(c) workers officiating at religious ceremonies in churches and religious communities.

EC 3 4 5 6 8 16
3
24 11
4
6
5
7 24 3
11
24
6
67

8

1 24

2

24 8

16
15 14
2 6 4

7

neutral

3 8

5 24

EC 17 Derogations 1 Peter Wallington,
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48

1 11 1 24 6
13

EC

20 1

20 1
20 1 EC 17 1
EC 17 1 EC
preparatory documents
common sense
EC

DTI

op. cit., p. 1694

With due regard for the general principles of the protection of the safety and health of workers,
Member States may derogate from Article 3, 4, 5, 6, 8 or 16 when, on account of the specific

characteristics of the activity concerned, the duration of the working time is not measured and/or
predetermined or can be determined by the workers themselves, and particularly in the case of —
(a)

managing executives or other persons with autonomous decision-taking powers;
(b) family workers; or

(c) workers officiating at religious ceremonies in churches and religious communities.

1993 11
EC 17 1 1993 6
John McMullen Martin
Brewer, Working Time -Law and Practice, (Sweet Maxwell, 2001) p. 180

John McMullen Martin Brewer, op. cit, p. 180.
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20

DTI DTI

DTI 20

DTI
1999 DTI

DTI

DTI 8
John McMullen Martin Brewer, op. cit, p. 181.

DTI
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test

20 1

DTI

20

senior

DTI

20



manager

) 20 2
20 1 2
20 2 1999
20 2
4 1 2 6 1 2 7
20 2
48
8
48
20 2
20 1 10 11
12 20 2
DTI 8 1 3 Unmeasured working time
20 1
1999
2 20 Catherine Barnard, Simon Deakin and Richard

Hobbs, Opting Out of the 48-Hour Week: Employer Necessity or Individual Choice? An Empirical
Study of the Operation of Article 18(1)(b) of the Working Time Directive in the UK, Industrial Law
Journal, Vol. 32, No. 4, December 2003, p. 225
20 2 Peter Wallington, op. cit., p. 1292

2 Where part of the working time of a worker is measured or predetermined or cannot be
determined by the worker himself but the specific characteristics of the activity are such that,
without being required to do so by the employer, the worker may also do work the duration of which
is not measured or predetermined or can be determined by the worker himself, regulations 4(1) and
(2) and 6(1), (2) and (7) shall apply only to so much of his work as is measured or predetermined or
cannot be determined by the worker himself.

EC 18
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20 2 without being

required to do so by the employer

20 2
20 2
20 2
DTI
DTI 20 2

HC Official Report, First Standing Committee, November 2, 1999, cols 4, 5.

20 2

1998 National Minimum Wage Act 1998
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those that have the capacity to choose how long they work

DTI 20 2
20 2
DTI 20 2
A A
A
B
B B
C 1 42 C
C
C
C
D 1 42
D
D
DTI 8 1 3 Partly unmeasured working time
DTI 8 Some Examples
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®3)

)

)

40

20

20

-170 -

12



6 1 7 20 2
9
20 2
9
20 2
()
4 6 9
24
20 1 20 1
1974 28
EC 17
20 1
DTI
() 20 2
EC
249
EU 11

John McMullen
Martin Brewer, op. cit, pp. 49- 61, NW Selwyn, Selwyn’s LAW OF EMPLOYMENT, 12th ed.
(Butterworths, 2002) pp. 48- 51 75 79
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20 2

20 2 20 1 10
11 11 1 1 24
2 2 12 1 6
20
10 1 11
10 1
13
20 2
20 2
C)
20 1
the specific characteristics of the activity
(a) (b)

(c)
20 1

20 1
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20 1

20 2
20 2
20 1
20 1
20 2
20 2
®)
TUC Trades Union Congress 48
1990 15 330
2002 2 16 4 48
55 150
DTI 1
ILO 8 1919 1
1930 30 "persons holding position of supervision or
management” “persons occupying position of management” 30
8

About time: A new Agenda for Shaping Working Hours (London: TUC, 2002).
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EU

2002 7
22
16
48
detriment
32

40.3
DTI
48
3
10 2
4 1
20
23
31

43.6
16

48

unfair dismissal

48

DTI

S. Hicks, Long Hours Working: A Summary of Analysis from the Labour Force Survey (London:

DTI, 2002).

C. Barnard, et al, op. cit, p. 223.

C. S.

R. 2002 8

C. Barnard, et al, op. cit,Tablel-5, p. 233-247
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Confederation of British Industry 33

EC

48
70

1998

48

2003 CBI/Pertemps Employment Trends Survey.

C Barnard et al, op. cit, p. 251-2.

Commission of the European Communities, op.cit., p. 9.
Barnard et al, op.cit, p. 247.

UK Government, op.cit., para.33.

Commission of the European Communities, Communication from the Commission to the Council,
the European Parliament the European Economic and Social Committee and the Committee of the
Regions, concerning the re-exam of Directive 93/104/EC concerning certain aspects of the
organization of working time, Document COM(2003)843 final,30 December 2003, p. 14.

UK Government, Communication from the Commission concerning the re-examination of
Directive 93/104/EC concerning certain aspects of the organization of working time response of the
United Kingdom, 27 February 2004, paras.32-34.
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2004

9

22

2004

9

2005

1

2005

1

1999

20
48
22 1
1
65
d

10 11

48
2005 1 EU 2

http://www.jil.go.jp/foreign/jihou/2005-1/eu-02.htm
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€9

38

DTI

20

20 1

38 2
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41

20

38

20

41



20 1

20 2
41 2
41 2 20 1
20 1
41 2
63 3 14 150
20 1
6 2003
302
1988 115
1988 97
4 2004 289 290
20 1
41 2
52 2 28 105
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20

EC 17
20 1
20
41 2
4
14 2 12 0212001

20 1 EC 17

20 2

20 2

13

2003
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