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Law and Policy on Health Protection in the
Workplace during a Pandemic

I. Introduction:' Challenges in labor law
and labor law policy during the COVID-19
pandemic

The global COVID-19 pandemic, which began in
January 2020, raised numerous challenges in relation
to Japan’s labor law and labor law policy. These
challenges can be broadly categorized into two main
areas. The first area concerns how to maintain
employment and guarantee income for employees
when employers are forced to downsize or suspend
their business or operations due to a pandemic (Area
A). The other area relates to how to protect employees
from viral infection and risks to their life or health in
workplaces (including “during commuting”)—
spaces where people gather (Area B).

In Area A, the Japanese government actively
implemented  legislative  policies, including
amendments to the Employment Insurance Act to
relax the requirements for receiving the Employment
Adjustment Subsidy. Furthermore, issues concerning
the interpretation of existing labor laws were also
actively discussed. These included the legality of
dismissals or disadvantageous changes to working
conditions caused by the pandemic, and the
possibility of employees’ claims for wages and
allowances (Article 26, Labor Standards Act) during
periods of company closing. In contrast, regarding
Area B, while there was some debate about legal
interpretation, it centered primarily on issues
regarding telework (specifically, home office).
Although some policy measures were implemented
in this area, there was no response from the

perspective of legal policy—at least in the form of
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new legislation or legal amendments—unlike in Area
A.

Therefore, this paper will discuss how the
interpretative approach can address issues in Area B
as a whole, as well as what form new legal policies
should take, in preparation for the possibility of a
future new pandemic in Japan.

I1. Law and policy concerning infection
prevention measures and labor relations

This section examines legal issues arising in
labor relations concerning infection prevention
measures against emerging infectious diseases in the
workplace. These legal issues can be broadly
categorized as follows: (i) the implementation of
infection prevention measures by employers in the
workplace; (ii)) the identification of infected
individuals in the workplace by employers; (iii)
whether employers can require employees suspected
of infection to stay home (as an infection prevention
measure); and (iv) whether employers can require
employees to report to the workplace or undertake
business travel during a pandemic.

1. Issue (i)
(1) Legal policy regarding the implementation of
infection prevention measures in the workplace
Regarding Issue (i), the first question concerns
how the government should design policy measures
to ensure that employers implement appropriate
infection prevention measures in each workplace.
In Japan, the Ministry of Health, Labour and
Welfare (MHLW) implemented a certain range of
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policy measures®—such as requesting labor unions
and employers’ organizations to implement infection
prevention measures and publishing checklists for
workplace health committees to assess the
implementation status of infection prevention
measures—but no legislative regulation was enacted.
A study analyzing the implementation status of
infection prevention measures by companies during
the COVID-19 pandemic revealed that approximately
30% of companies adopted no infection prevention
measures whatsoever.’ Reviewing this fact, it can be
said that the introduction of statutory regulations
requiring employers to implement infection
prevention measures deserves consideration as a
labor law policy in the event of a future new
pandemic.

However, given that the risk of employees
becoming infected with a virus in the workplace
varies widely by industry, sector, firm size, region,
and other factors, it is desirable to adopt a tailor-
made (risk assessment-based) type of regulation.
One possible approach would be to amend the
Industrial Safety and Health Act (ISHA) to impose
on employers an obligation to implement infection-
prevention measures, while also requiring each
workplace to determine its own specific measures—
based on the infection risks particular to that
workplace—by consulting with employees through
health committees or other representative bodies. In
this regard, the government (especially MHLW)
should also consider issuing guidelines under the
ISHA that set out a range of available infection
prevention options, so that labor and management in
each workplace can refer to them as needed when
determining their own such measures.

(2) Whether employers can force infection prevention
measures in the workplace—validity of a mask-
wearing order

Regarding Issue (i), another question arises
whether employers can force (impose a mandate on)
employees to comply with infection prevention
measures that the employers have decided to
implement. A particularly contentious point is
whether employers can order mask-wearing as part

42 Japan Labor Issues, vol.10, no.58, Summer 2026

of their lawful work orders to employees. The
efficacy of masks in preventing droplet and aerosol
transmission is generally recognized, and court
decisions tend to uphold the validity of such an
order.*

Because a mask-wearing order is issued as a
work order by the employer (i.e., as an exercise of
the employer’s right to direct), the prohibition on the
abuse of rights under Article 3, paragraph (5) of the
Labor Contracts Act (LCA) applies. Accordingly, the
validity of such an order is not unconditionally
recognized; rather, it must be determined by weighing
the interests between the employers’ legitimate
business necessity for mask-wearing against the
disadvantages imposed on employees due to wearing
masks. From this perspective, during a pandemic,
while the physical burden of wearing masks is
relatively minor for employees who are healthy
individuals, the employer faces a significant
operational need to prevent workplace infections by
requiring the employees to wear masks. Thus, the
employer’s mask-wearing order is generally
considered valid. However, if an employee has a
developmental disability such that mask-wearing
would substantially impair their daily functioning,
and this condition is substantiated by medical
documentation, the application of a blanket mask-
wearing order may constitute an abuse of the
employer’s right to direct, and could therefore be
held invalid.

2. Issue (ii)

Issue (ii) concerns whether employers can order
COVID-19
specifically PCR tests or temperature screenings—or

employees to undergo testing—
to use contact tracing applications such as COCOA,
in order to identify infected individuals, including
asymptomatic carriers, in the workplace.

First, issues involved in cases where an employer
orders employees to take PCR tests and temperature
screening are similar to those involved in cases where
an employer orders employees to undergo (non-
statutory) medical examinations. Therefore, the
Supreme Court’s existing analytical framework for

evaluating the validity of such orders on medical



examinations may provide relevant guidance in
assessing orders for PCR tests and temperature
screening.” When evaluating the validity of such
orders in each case, it should not be overlooked that
PCR tests and temperature screenings involve the
collection of employees’ health data, in addition to
raising concerns regarding the degree of medical
invasiveness to the employee’s body. Accordingly,
any judicial assessment of the validity of orders to
undergo PCR tests or temperature screenings must
consider whether the employer properly handles the
employees’ health data obtained through these
measures. In this regard, MHLW has published
guidelines for the appropriate handling of data on
physical and mental conditions of employees based
on Article 104, paragraph (3) of the ISHA.® The
matters stipulated in these guidelines (e.g.,
establishing rules for the handling of data and
developing necessary systems) may serve as a
reference for judging that point.

Furthermore, regarding the mandatory use of
contact tracing applications, because an employer’s
work orders are fundamentally not effective against
employees’ private property, it is interpreted that an
employer would not be permitted to order employees
to install such an application on their personal
smartphones. Even if the employer’s order applies to
company-issued devices, the validity of such an
order should be strictly judged from the perspective
of the risks to privacy and personal data protection
inherent in contact tracing technology.’

3. Issue (iii)

Issue (iii) concerns whether employers can order
employees suspected of infection to stay home as an
infection prevention measure.® In this respect, the
framework developed in established Japanese case
law concerning the validity of stay-at-home orders
issued by employers as work orders may provide a
useful point of reference.” More specifically, when
assessing the validity of such a stay-at-home order, it
is first necessary to determine whether a business
necessity exists for employers to require the
employees to stay at home, considering the
employees’ specific symptoms and relevant conduct

or contact history. At the same time, the extent of the
disadvantages imposed on the employees by such an
order should be examined, particularly from the
viewpoint of whether the duration of the order is
unnecessarily prolonged and whether the employer
has explored alternative arrangements (such as home
office) that would allow the employee to continue
working.

4. Issue (iv)

Furthermore, as Issue (iv), can employers order
employees to report to the workplace or undertake
business travel during a pandemic? Regarding this
issue, based on the Supreme Court’s precedent,"
employees would be excused from the obligation to
report to the workplace or undertake business travel
where there is an objectively reasonable expectation
that such workplace attendance or business travel
would expose them to an infectious disease, thereby
jeopardizing their health or safety. Factors that should
be considered in determining whether such a risk
exists include: a) the infection-prevention measures
implemented by employers in the workplace; b)
employee’s individual risk of severe illness if
infected; and ¢) the prevailing infection risk in the
relevant geographic area, particularly where business
travel is required. Among these factors, in assessing
factor b), the employee’s age and presence of
underlying conditions (such as heart disease or
diabetes) should also be taken into consideration. As
for factor c), particularly in the case of ordering an
overseas business travel, the infectious disease risk
information published by the Ministry of Foreign
Affairs may serve as an important indicator. Thus, an
employee’s subjective or vague fear of infection,
without objective supporting circumstances, does not
constitute grounds for exemption from workplace
attendance or business travel obligations even during
a pandemic.

I11. Law and policy concerning telework
(home office) during a pandemic

Telework, particularly home office where
employees work from home using information and
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communication technology (ICT), serves as an
effective intervention against infectious disease
transmission by eliminating interpersonal contact
both at the workplaces and during commuting. It is
therefore unsurprising that this mode of work gained
rapid and widespread adoption in Japan in response
to the COVID-19 pandemic. While home office gives
rise to a number of legal issues even in ordinary
times, the following issues also require consideration
during a pandemic: (i) whether employers can order
employees to work from home; (ii) whether
employees can claim employers to allow them to
work from home; and (iii) whether employers can
order working-from-home employees to report to the
workplace.

1. Issues (i) and (ii) in ordinary times

In ordinary times, Issues (i) and (ii) should be
considered as follows:

Turning to Issue (i), the Japanese Constitution
provides two foundations directly relevant to this
question; the inviolability of the home (Article 35)
and the right to privacy as an aspect of the right to
life, liberty, and the pursuit of happiness (Article 13).
These constitutional guarantees collectively establish
that how employees utilize their private space, such
as their home, is fundamentally left to their personal
discretion. It should be interpreted that at least in
ordinary times, an employer does not have the legal
authority to order an employee to use their private
residence for work purposes. Regarding Issue (ii), as
an employee’s place of work is a matter to be
determined based on the employer’s right to direct, in
principle, an employee does not have the right to
request the employer to allow them to work from
home. Accordingly, in ordinary times, the
implementation of home office requires an individual
agreement between the parties to the employment
relationship.

However, regarding Issue (ii), a question arises
whether an employee can claim a right to work from
home under Article 36-3 of the Act to Facilitate the
Employment of Persons with Disabilities (AFEPD),
which prescribes an employer’s duty to provide
reasonable accommodations to workers, as an
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exception to the principle mentioned above when an
employee has disabilities and faces difficulties
performing work in the workplace. In this regard, in
Japan, the duty to provide reasonable accommodations
under this provision is framed as an obligation of the
employer (business operator) to take necessary
measures. Therefore, although an employer must
respect the wishes of an employee with disabilities
when providing reasonable accommodations (Article
36-4 of the AFEPD), the employer retains a certain
degree of discretion in determining the specific form
of accommodations to be provided. Consequently,
Article 36-3 cannot readily be interpreted as
providing a basis for employees to claim a right to
work from home by treating it as the only acceptable
form of reasonable accommodations.

2. Issues (i) and (ii) during a pandemic

How, then, should we consider Issues (i) and (ii)
during a pandemic? As noted above, at least during
ordinary times, neither the employer’s right to order
working from home nor the employee’s right to work
from home should be recognized. That said, during a
pandemic, such as the COVID-19 pandemic,
employers bear a duty of care for the safety of
employees as a whole under Article 5 of the LCA.
Moreover, reducing contact opportunities within
workplaces, particularly those with extensive shared
spaces, can contribute to lowering the overall number
of infected individuals in society. Therefore, in such
exceptional circumstances of a pandemic, it is not
impossible, as a matter of legal interpretation, to
recognize either an employer’s authority to order
working from home or an employee’s right to work
from home on the basis of the principle of good faith
under the labor contract (Article 3, paragraph (4) of
the LCA). The effective implementation of home
office requires the establishment of workplace rules
through labor-management coordination.
Accordingly, there are limits to either party
unilaterally compelling the introduction of such a
work arrangement by asserting it as a right.

Therefore, during a pandemic, it may be
preferable to encourage employers and employees to
explore the possibilities of home office arrangements



and to facilitate their implementation through
individual agreements. Specifically, for instance, in
circumstances where a state of emergency has been
declared (Article 32 of the Act on Special Measures
Against Novel Influenza), a possible approach would
be to oblige both employers and employees to engage
in mutual consultations regarding the implementation
of home office. Although such an obligation to hold
a consultation could theoretically be derived from
the principle of good faith under labor contracts
(Article 3, paragraph (4) of the LCA), it would be
more appropriate to stipulate this obligation in
statutes, such as the ISHA, in order to clarify the
respective responsibilities of both employers and
employees.

3. Issue (iii)

Turning to Issue (iii), a question arises as to
whether an employer can order employees who have
previously worked from home office to report to the
workplace during a pandemic." Considering that
such orders to report to the workplace are also issued
based on the employer’s right to direct, they are
ultimately subject to the regulation against an abuse
of rights (Article 3, paragraph (5) of the LCA).
Accordingly, the validity of such orders should be
assessed by weighing the employer’s legitimate
business necessity against the disadvantages the
employee would face in complying with them.
Furthermore, for the employer’s business necessity
to be recognized in this specific assessment, it is
interpreted that there must be objective circumstances
that would prevent the smooth implementation of
home office. Such circumstances may include a
decline in the quality of the employee’s work or a
breach of obligations while working from home,
difficulties in managing confidential information, or
a deterioration in the information and communication
environment. In assessing the disadvantages to the
employee, particularly during the COVID-19
pandemic, it is necessary to consider circumstances
that pose a risk to the employee’s life or physical
safety due to infection or severe illness associated
with commuting to work, as well as circumstances
that render work outside the home impracticable.

The former may include circumstances such as where
the employee or their family are elderly persons or
have underlying health conditions, or the infection
prevention measures implemented in the workplace
are insufficient. The latter may include circumstances
such as where the closure of schools or daycare
centers due to the spread of an infectious disease
requires the employee to stay home to care for
children, or where the employee is subject to a
request from the government (including local
authorities) to refrain from going out due to infection
or suspected infection.

As stated earlier, it should be understood that the
employee’s right to request to work from home
cannot be derived from the provisions of Article 36-3
of the AFEPD. However, when determining whether
an employer’s order requiring an employee with
disabilities who has previously worked from home to
report to the workplace constitutes an abuse of rights,
factors such as the difficulty of commuting to work
due to the employee’s disabilities and the obligation
to provide reasonable accommodations under that
Article
Furthermore, in making this determination, it is also

should be given due consideration.

appropriate to consider whether the employer has
complied with certain procedures, such as providing
advance notice, so that the employer’s order would
not constitute an abrupt change for employees who
currently work from home.

IV. Law and policy concerning vaccination
and workplaces or labor relations

The last topic concerns vaccination. The first
issue is how the government should utilize workplaces
and what actions it should require employers to take
in order to encourage vaccination among employees
and increase vaccination rates across society
(promotion of vaccination; Issue (i)). In connection
with this, another question arises as to whether
employers can directly order vaccination for
employees, or indirectly force employees to undergo
vaccination by, for example, prohibiting unvaccinated
employees from entering the workplace (forcing
vaccination; Issue (ii)).
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1. Issue (i): Promotion of vaccination

Regarding Issue (i), as a policy response to
promote vaccination in the workplace, so-called
“workplace vaccination” programs were implemented
in Japan beginning in June 2021 during a pandemic
pursuant to Article 6, paragraph (3) of the
although  the
Immunization Act requires individuals concerned to

Immunization Act. However,
endeavor to undergo vaccination (Article 9), the
decision whether to be vaccinated ultimately remains
a matter of individual choice and consent (including
employees)."

In this respect, during a future new pandemic, the
following measures deserve consideration as legal
policy options to increase vaccination rates:
encouraging employers to introduce a leave system
for vaccination by, for example, providing subsidies,
so as to make vaccination more accessible to
employees; and requiring employers to provide
information about and raise awareness of vaccination
among employees within the framework of worker
safety and health education (Article 59) under the
ISHA.

2. Issue (ii): Forcing vaccination

On the other hand, regarding Issue (ii),
vaccination entails a non-negligible level of medical
invasiveness to the body, produces irreversible
effects through immunity, and in some cases poses
risks to life and health due to side effects. For these
reasons, the decision whether to be vaccinated should
be left to the rights of the individuals concerned as
protected under Article 13 of the Japanese
Constitution. Accordingly, it is construed that, at
least with respect to employees in general, employers
cannot oblige employees to undergo vaccination as a
work order (direct compulsion).

Finally, in the event of a future new pandemic
comparable to, or more severe than the COVID-19
pandemic, the question arises whether employers
operating hospitals or nursing care facilities can
order medical and nursing care employees to undergo
vaccination, or implement measures prohibiting
unvaccinated employees from entering the workplace.
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Given that these medical and nursing care employees
inevitably come into contact with vulnerable
populations—older adults and patients at heightened
risk of serious illness or death if infected—such
orders and measures cannot immediately be regarded
as unreasonable. That said, the validity of the orders
and measures should be determined by assessing the
following factors based on the latest scientific and
medical knowledge: (a) the risks of adverse reactions
and other potential risks that may occur when medical
and nursing care employees are vaccinated; (b) the
need to protect vulnerable individuals from infection;
(c) the effectiveness of vaccination in preventing the
spread of infection, especially its effectiveness in
preventing infection; and (d) other alternatives to
direct or indirect compelling vaccination.
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