The Japanese Labour Administration System in the Light

of International Practice

| ntroduction

1.

This paper examines the Japanese labour adratiostsystem in the light of international law
and practice. Given that the subject matter isriaty very broad, this paper focuses on select
issues that are considered particularly relevarthénintended implementation of a series of
labour market reforms known as Work Style RefornS@Y. It is hoped, however, that the
paper’s findings will be relevant in any futureioatl labour policy reforms.

After a short introduction that looks at the ceptual framework and international labour
administration practice, the paper provides a lmigfrview of existing legal and institutional
frameworks that shape the Japanese national ladmbomistration system. The paper then
focuses on key labour market challenges, Japaaksan market policies and the main features
of WSR. The second part of the paper exploresrdiffeaspects of labour governance that may
affect the implementation of Japan’s reform ageedpgecially with regard to collective labour
relations, collective bargaining, tripartism, labalispute settlement, labour inspection and
research in labour matters. To conclude, thougbgsrding implementation challenges are
outlined and conclusions and recommendations &engi

This paper argues that, in recent decadeseti@ hnd institutional framework for national
labour policy in Japan has evolved in a ratheresgatic and consistent manner, but that
additional support and innovation are requiredrtsuee the success of planned labour market
reforms. In order to change deeply entrenched catp@nd employment practices, the active
engagement of both employers and workers is nege<Sallective labour relations, which
have lost much of their relevance in recent decadifishave to be promoted. Concurrently,
enhancing the application of labour legislationl wequire improved compliance frameworks.
The paper also offers insights concerning how #padese labour administration system could
be further improved through the use of innovatigehnologies and by taking into account
recent applicable international practice.

Conceptual framework for labour administration

Since countries’ ministries of labour and retgvaublic bodies play a key role in all stages of
policy making, the effective functioning of a nattéd labour administration system is one of
the preconditions for labour policy implementatidine labour administration system must
provide for the following: collection and analysié data, policy development, drafting
legislation, implementation of appropriate measueagorcement of laws and the settlement of
labour related disputes, evaluation of impacts,rapdrting to legislative bodies and the public.
Labour administration is also a tool for buildingafthy and stable labour relations through
cooperation with representative employers’ and wkorganizations.

Conducting an international comparison of naioimstitutions and their performance is
challenging since these institutions are deeplyeached in national practices and traditions
and are often shaped by short-term political neleoisexample, while labour relations evolved



in rather distinct regional patterns, national labadministration systems are much more
country specific and regional trends are less alssitnstead of comparing Japan to one or two
specific countries, it is more interesting to loak international practices as enshrined in
international instruments, including, in particylidgre conventions and recommendations of the
International Labour Organization (ILO).

6. The conceptual framework used in this paper asedd on the Labour Administration
Convention, 1978 (No. 150) and the accompanying R&8ommendation No. 158 concerning
Labour Administration: Role, Functions and Orgatiza [Labour Administration
Recommendation, 1978], which provide the only imionally recognized definitions of key
notions such as “labour administration” and “nasibtabour administration systems”, as
referred to in this paper Labour administratiownlégined as, “public administration activities
in the field of national policy, while the term national labour administratiorsms refers to
“all public administration bodies responsible fordéor engaged in labour administration —
whether they are ministerial departments or pudgjencies, including parastatal and regional
or local agencies or any other form of decentrdliadministration — and any institutional
framework for the coordination of the activitiessafch bodies and for consultation with and
participation by employers and workers and thejaoizations”

7. These two international instruments also enshkiey organizational principles that have
evolved over the 150-year existence of labour edlanstitutions, and these principles are
widely respected in national labour administratsyistems. The aforementioned Convention
and Recommendation are not merely normative tékes; are based on vast international
comparative researthhat explored national administrations in the %3 part of the
preparatory work for their elaboration. Althoughtjoyears have elapsed since the adoption of
those instruments, the essential principles ofdaladministration functionality that they refer
to have not changed

8. It should be noted that, while Convention Nd WiSes the term “national labour policy”, States
have considerable leeway to decide which natiocalabur policies to adopt. However, ILO
Recommendation No. 158 underscores that laboutdatds, labour relations, employment and
research in labour matters are core componentse $ive 1970s, labour policy has become
much more integrated into national economies amdpwicies have evolved. The concept of
labour policy is certainly broader today than itswarty years ago.

9. The main principles of Convention No. 150 theg widely considered to be foundations of
good governance in labour matters are as follows:

(a) The obligation of a party to Convention No. 150“to,ensure the organization and effective
operation in its territory of a system of labourrawistration, the functions and responsibilities
of which are properly coordinated” (article 4). Ti&onvention thus emphasizes the
effectiveness and coordination of public bodiesharge of labour matters. It is not considered
adequate to simply create a national labour adimatiisn system; the system must be effective,
and, in fact, the establishment of effective manag® regimes is probably the greatest
challenge facing ministries of labour worldwide.

(b) The obligation to engage with social partners,udicig employers and workers and their
respective organizations. The Convention sets featious modalities for such engagement,
some of which are not mandatory and depend onmatamnditions, such as the delegation of

1 Labour Administration Convention, 1978 (No. 150).
2 1bid.
3 See for example the ILO Report V(1) Labour Admirison: Role, Functions and Organisation, ILC$ Gession, 1976
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(c)

certain labour administration competencies to noveghnmental organizations (article 2).
However, the Convention outlines a clear obligatimrt'...make arrangements appropriate to
national conditions to secure, within the systematour administration, consultatiooo-
operation and negotiation between the public attbsr and the most representative
organizations of employers and workers, or, wheypr@priate, employers’ and workers’
representatives” (article 5). There is also angaltion to provide these organizations with
services to promote consultations as well as toigeoany necessary technical advice. Thus,
the Convention views social partners not only dsigal interlocutors and partners, but also as
beneficiaries of government services. The rolelabaur administration is to assist partners in
their respective roles as representatives of battigs within an employment relationship, and
furthermore, to promote healthy industrial relasion

The obligation to provide the national labour adstmation system with suitably qualified staff
that have access to training and that are indepermdeémproper external influences so that
they have, “the status, the material means anfiithiecial resources necessary for the effective
performance of their duties.” (articlel0). Here iagathe Convention requires labour
administration bodies to be at proper capacityhsd they are functional and operational.
Neither the Convention nor the decisions of the Is@pervisory framework provide for
guantitative or numeric capacity indicators. Indtghese must be assessed within the context
of the economic and social development of the aguntquestion.

Although the ILO international labour standasddabour administration are now 40 years old,
they are nevertheless very much in line with th@28ustainable Development Goals that
States are called on to achieve in the contexteif tiomestic policies.

I nternational practice

As highlighted above, national labour admiaistn system frameworks are intricately linked
to national and local traditions, administrativagiices and political nee@is$dowever, some
similarities between countries may be observed.

Firstly, all countries have a central authodtyauthorities, typically a ministerial department
or departments in charge of labour matters. Milestrmandates usually include agendas
regarding labour, employment, vocational trainimgd asocial security. Under a central

authority’s supervision, various public bodies mewist side by side to take part in the
implementation of government policies and may ergagertain amount of autonomy. These
bodies may be public employment offices, laboumpétsion bodies, vocational training

institutions, social security offices and other@pkzed administrative, advisory, research or
training institutions.

In approximately 90 per cent of countries,eciglized national-level body or bodies have been
established to liaise between government auths@ne organizations representing employers
and workers. Many of these bodies, as is the ecadapan, have strong links to ministries of
labour: they advise the Minister of Labour on pplmaking and they are also supported, both
financially and technically, by the Ministry. In®@ countries, however, the mandate of the

4 Goal 16 calls, inter alia, fdwuilding effective, accountable institutions atlailels.
5 Rychly, L. (2013)Ministries of Labour: Comparative Overview, Databa®eganogramsILO Action, ILO. Available at:
http://www.ilo.org/wcmsp5/groups/public/---ed_diglee/---lab_admin/documents/publication/wcms_2164@#4.
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specialized national-level body may be much broaddmwill cover issues beyond labour, often
including issues under the purview of other miméstrsuch as the industry, finance, education
and agriculture ministries. They may also enjoyatge political, administrative and financial
autonomy. These bodies, frequently called econ@mdtsocial councils, have a specific role
in the national constitutional system: their furglis approved by parliament and is not related
to the budget of any specific ministerial departmen

Ministries of labour are usually comprised @chnical departments responsible for
implementation of a core mandate (industrial retaj labour, employment), management
support units (human resources, planning) and dsdtrative units. The minister's cabinet
includes his deputies, policy advisors, expertstoategic planning and legal advisors. Internal
auditors, who often work in ministries of labousually report directly to the minister.

While labour ministries or their functional @cplents are at the core of national labour
administration systems, certain labour-relatedvdigs often fall under the purview of other
ministries, including the ministries of social aféa or social development, education,
migration, domestic affairs, finance, health, andth. For example, labour inspection duties
may be divided among various ministries, includimg ministries of labour, mines and mineral
resources, merchant marine, transport or railwagsd, some duties regarding occupational
health may be assigned to the ministry of heal#thdur migration issues are also often shared
among the ministries of foreign affairs (internaibmatters), the interior (security, citizenship)
and labour (including labour market quotas for igmdabour, work permits and social security
for migrant workers). It is therefore essentialféster strong cooperation, both formal and
informal, among these institutions in the developtaad implementation of policies. It should
be emphasized that, in recent years, innovativentdogies have helped to forge stronger
institutional relationships and closer collabonathy facilitating the sharing of information in
electronic databases and enabling more informahwamication between staff members.

To understand current labour administrationllehges, it is essential to take into account
public administration trends in general. Some ekthtrends are reflected in Japan’s approach
to deregulation. Many of these trends have beevcaded with the new public management
(NPM) agend&.The core principle of NPM is that systems in palgldministration may be
strengthened through the adoption of “micro-managgefrpractices generally associated with
the private sector. NPM places an emphasis on wmipgathe performance of government
departments and other public bodies through dealérdtion, target setting and outcome
evaluation, improved accountability and a focugtan efficient delivery of services. Despite
the doubts voiced since the early 2000s aboutrihersal applicability of NPM as a means to
improve performance in public administration beeaa$ a lack of strong administrative
mechanisms especially in developing countries, NiBhtinues to guide labour administration
reforms in many parts of the world. NPM has ledaiarcountries to outsource government
services, such as job matching, to other publicdsodr private sector organizations. Since the
early 2000s, a “whole government approach” thavides for enhanced coordination among
institutions and more coherence in their policieanplemented and somehow rebalanced
NPM’s decentralization prescriptioh$Vhile certain countries have decentralized, outssal

6 Hood, C. (2015)A public management for all seasori@fe Oxford Handbook of Classics in Public Policgd an
Administration Available at::
http://www.oxfordhandbooks.com/view/10.1093/oxfolo¢®ir80199646135.001.0001/oxfordhb-9780199646135-e-2
7 Laegreid, P. Verhoest, K. (201@overnance of Public Organizations: Proliferatighytonomy and Performance
,International Institute of Administrative Sciencslgrave Macmillan.



17.

18.

19.

20.

or even privatized their employment services, otloeintries, including Japan, have maintained
strong links between employment services and aalgniblic authority.

Outsourcing is not a completely new and unigupbst-NPM” development. Indeed, job
placement, vocational training, occupational heafid safety, mediation and arbitration, and
the administration of certain social protectionestles have been entrusted to parastatal bodies
since the immediate post-war period. These “agshcigy enjoy limited or considerable
autonomy in terms of management, funding and delie¢ services. There has also been a
growing trend to “outsource” delivery of certairbtaur administration services, not only to
public but also to private sector providers, thiowgrious contractual arrangeménfhis is

the result of long-term trends in public servicad abour administration. There has been, in
fact, an ongoing debate about a perceived “ageatifin” of public services. Convention No.
150 acknowledges that delegation of those sergaels! occur, but it also underscores that the
ministry of labour enjoys the right to ascertairattihese agencies, “...are operating in
accordance with national laws and regulations ardadhering to the objective assigned to
them” (article 9). In Japan, the Ministry of Healthabour and Welfare (MHLW) had
previously taken a rather cautious stance; impleimgrbodies and agencies are under the
control of a central authority, and there is onlyngited scope for private sector initiatives in
labour administration, even though pressures ftsaurcing exist.

Over the past two decades, substantial develofamhave occurred in the structure and
management of national labour administration systesspecially in terms of enhancements to
the effectiveness of service delivery in areas sisdabour, employment and social protections.
These developments have often occurred as a casrsegjaf attempts by national governments
to improve performance, transparency and accodityabvithin the public sector. The
tightening of public finances after the 2008 crmisvided an additional impetus due to budget
reductions and cost cutting. This ultimately gaige to new management methods and, most
importantly, greater use of new technologies imsfiects of labour administration. While these
trends are potentially very interesting for Japariabour administrators, they are beyond the
scope of this papér.

L egal framework

Japanese labour law seems to mirror changie idapanese labour market, labour relations
and the social and economic needs of society iergéthat have occurred over the last few

decaded®! It is therefore interesting to examine these lassas something static, but as a

relatively flexible framework shaped by changingmamic, social and ideological factors.

Labour law principles, established during thetpvar democratization process, are enshrined
in the Constitution of Japan. In a departure fréwe general principles of the welfare state
(article 25), the Constitution goes on to expldia tight and obligation to work (article 27,
para. 1), the policy for establishing labour stadddarticle 27, para.2) and the right of workers
to organize and to bargain collectively (articlg.ZBhese constitutional provisions do not have
purely legal implications; they provide the politidoundation and legal justification for the

8 Sol, E. Westerveld, M. (2005Fontractualism in Employment Servic&$uwer Law International.

9 Heyes, J. Hastings, T. (2016omparative developments in labour administratidu®.

10 For details please see: Sugeno, K. (200@)anese Employment and Labor L&mglish translation of the fifth edition,
Carolina Academic Press.

11 English texts of most Japanese labour laws aréabil@at the Japan Institute of Labour Policy dngining (JILPT)
website: http://www.jil.go.jp/english/laws/indexchit
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Government’s labour market policies. For exampleemy that article 27, para. 1 of the
Constitution states that, “all people shall have riight and the obligation to work”, Sugéfo
states that this should be understood to mean, éridkemployment a major policy concern
of the Government in light of the experience thapbyment of workers had been sacrificed
in the fluctuations of labour supply and demandhim free market economy... and therefore
established the fundamental principles with respettte regulation of the labour market”.

The foundations of Japanese labour law wembkshied in the immediate post-war period
when the “traditional” Japanese labour laws wemrgpsetl, including the Labour Union Act and
the Labour Relations Adjustment Act that governeliective labour relations. The year 1947
was a critical one: minimum working standards westablished with the adoption of the
Labour Standards Act and, in order to address fiignt labour market challenges, the
Employment Security Act, the Unemployment Allowanéet and the Unemployment

Insurance Act were also adopted. That same yaaswaramework for labour administration
was put in place with the establishment of a céatrthority, namely the Ministry of Labour.

All of these acts were amended in subsequeratdds. The welfare state, envisaged in article
25 of the Japanese Constitution, was consoliddtemligh the adoption of new legislative
instruments, including the Minimum Wages Act (Aa.NL37 of 15 April 1959) and the Safety
and Health Act (Act No. 57 of 1972) during a perafdextraordinary economic growth that
continued until the early 1970s. Later, the labtaw system was modified in order to
strengthen employment policies following the fodtcrisis, adjust to structural changes in the
labour market and meet the needs that resulted ragressive globalization and enhanced
international competition. The growing importanééndividual labour relations was reflected
in the adoption of the Labour Contract Act in 2@8¢t No. 128 of December 5, 2007), which
establishes basic rules concerning an individuapleyment relationshi3. The Labour
Contract Act was revised in 2013 through amendmeoitserning fixed-term employment.
While that act was adopted in response to calla fyggneral law that would integrate and clarify
the rules governing employment contracts, therebleas criticism that, although it addresses
changes to work rules, the act is rather limitegdope-*

In addition, specific legislation concerningesal “atypical” categories of workers, especially
part-time workers and dispatch workers, has deeel@ver time. Greater awareness regarding
the equal treatment of those in the labour marketeflected in the Equal Employment
Opportunity Act (1986) and its subsequent revisiamsl in the Act on Promotion of Women'’s
Participation and Advancement in the Workplace @01n order to encourage compliance
with this legislation, the latter act requires sfie¢promotional” action by the Japanese labour
administration, particularly in prefectural laboaffices, through close cooperation with
companies that have more than 300 employees, aruthahe obliged to draft an action plan
that includes numerical targets for hiring.

More recently, Japanese legislators have falcos¢he implementation of policies and actions
required within the framework of WSR. Adoption bktbill amending eight individual acts

would constitute a major legislative breakthrouphttwould address several long-standing
societal problems. This is especially the caséénrevision of regulations on working hours
and the phenomenon of dualism within the Japaressul market. Action on these topics

12 Sugeno, K. (2002)lapanese Employment and Labor L&mglish translation of the fifth edition, Carolidgademic

Press.

13 Yamakawa, R. (2009Y.he Enactment of the Labor Contract Act: Its Sigaifice and Future Issue3apan Labor Review.
14 Nakakubo, H. (2009). Japan Labour Review, Vol. 6, A
Available at: http://www.jil.go.jp/english/ILR/docuants/2009/JLR22_all.pdf
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would resolve issues on which employers and workayve failed to find common ground over
the past three decades.

In order to address the issue of working hdbtes|.abour Standards Act should be amended to
introduce regulations on maximum working hours bg@ting a maximum cap on overtime.
However, there seems to be significant exemptionsvbrkers such as drivers, construction
workers, researchers and white collar workers.rincfple, overtime should be limited to 45
hours per month and 360 hours per year. In speasds where there is a temporary increase
in the number of working hours, maximum overtimetstl be limited to 100 hours per month
and 720 hours per year. In these exceptional casesgage monthly overtime over a period of
two to six months must not exceed 80 hours.

Concerning the fair treatment of workers relgmsl of employment type, legal amendments
should prohibit “irrational” differences in workingpnditions between non-regular (part-time,
fixed-term and dispatch workers) and regular emgésy Employers would be obliged to
explain the reasons for any discrepancies in trewttth Concurrently, the Act should
strengthen the Japanese Government'’s ability eteolicies that will advance reform, inter
alia, by amending the Employment Measures Act hadridustrial Safety and Health Act and
through the promotion of alternative dispute resolumechanisms.

To support the adoption of the WSR Implemeaotafiction Plan, significant legislative steps
were taken already in 2015 and 2016 with a vieaddressing labour market dualism and the
fact that a significant number of workers leavewekforce permanently in order to take care
of children or other family members. The Dispatchritérs Act was amended in 2015 so as to
introduce the “deemed employer offer rule.” Accagito this rule, if any employer action falls
into certain categories of illegal dispatch, theptayer will be deemed to have offered an
employment contract that outlines working condisioidentical to those in the dispatch
workers’ contracts. In 2016, the rules governingiifa care were amended significantly
through the revision of the Child Care and FamibréCAct and the Equal Employment and
Opportunity Act. These amendments make caregivareldeasible and allow for 93 days of
leave as well as opportunities for part-time wdldxible hours, staggered working hours and
the possibility of employer-provided financial atance for family care. They also oblige
employers to ensure that employees are not sulgextostile working environment due to
family care issues. Top priority issues that mustlddressed include the treatment of older
workers, the treatment of non-regular workers, deaths caused by excessive work, the latter
being a topic that is particularly important in dagf

In addition to national labour laws, Japaretpuired to comply with a number of international
labour standards. Japan has ratified 49 ILO lalmmventions, including six of the eight
fundamental Conventiort$ Some of the aforementioned conventions have atdiaring on
the subject of this paper, especially those reggrdjovernance, including: the Labour
Inspection Convention, 1947 (No. 81), the Employtrfeolicy Convention, 1964 (No. 122)
and the Tripartite Consultation (International Lab&tandards) Convention, 1976 (No. 144).
In contrast, however, Japan has not ratified tHsolua Administration Convention, 1978 (No.

15 Several interlocutors raised concerns regardiagyémerally accepted interpretation of this concEpére are some
precedents, such as the 2M&makyorex Casén which the Osaka High Court upheld the notion tiatgiving various
allowances to contract employees due to their fbeeth employment status is considered as an ummabgodifference.
16 TheDentsu Casgeon which a court judgment was finally passedda 2, assigned the employer a fine of 500.00 Y,
equivalent to $4,400. However, this amount was ickemed ludicrously low by several interlocutorstttiee author of this
paper interviewed during his stay in Japan.

17 Japan has not ratified two fundamental conventi@i€5 - Abolition of Forced Labour Convention, 145[b. 105)
and C111 - Discrimination (Employment and Occupatidanvention, 1958 (No. 111).
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150) and the overall number of conventions ratitigdJapan (49), of which only 34 are in
force, is lower as compared with other highly depeld countries. However, within the
Asia/Pacific region, Japan has ratified the sedugbest number of ILO conventiofs.

The evolution of Japan’s labour law framewook bieing in line with societal needs is
attributable to various factors that stem from itrtadal values in Japanese society, including
building on traditions and traditional values, fimgl consensual solutions and avoiding social
conflict. However, it appears that the legislatitechnique” itself has contributed to these
developments, especially the involvement of stakkdre from academia in all stages of the
legislative drafting process and the engagemerdcafdemia with the Japanese tripartism
system. Firstly, academics, including, in particuéperts in labour law, contribute to research
on possible solutions from the very early stagele@ilative drafting and they often draw on
the experience of the international community. fidie of the Japan Institute for Labour Policy
and Training (JILPT) and the services it providete MHLW, as well as collaboration among
stakeholders from various scientific disciplinepasticularly noteworthy. Secondly, scholars
traditionally act as mediators between the so@dhers and the Government within the Labour
Policy Council (LPC) and its subcouncils. Thirdhgademics are part of dispute settlement
bodies at all levels, including Labour Relationsr@aissions, and they therefore contribute to
the interpretation of the law and the creatioruoprudence, thereby providing well-respected
guidelines. Such research, tripartite discussiopslicy making, dispute settlement,
interpretation and case law help maintain the flwwinformation and feedback from the
practical application of legislation to policy magiand vice-versa. The consistency of reforms
is also supported by the country’s bureaucracychvimaintains a long institutional memory
through in-house training, its provision of longredata and its analytical capacity, all this
embodied in series of traditional and easily adbésseports and other publications. This is
most clearly evidenced by the role played by th®J| as well as by the engagement of social
partners at all levels, such as study groups, subttiees and plenary sessions of the Labour
Policy Council, minimum wage councils and laboibunals.

[ nstitutional framework

It is very likely that strategic reforms pladnky the Japanese Government will affect the
country’s competitiveness and its capacity to pie\a high standard of living to its citizens in
coming years. Thus, implementation of these refassucial. While the broad WSR policy
directives were initiated at the highest politiealel, transforming them into day to day policies
and implementing them accordingly will largely dedeon the institutional capacities of
relevant Government offices, especially those coramkwith labour administration.

As is the case in most other countries, thérakeauthority for labour administration in Japan
falls under the purview of a specific Governmerdygyacnamely the Ministry of Health, Labour
and Welfare (MHLW). As its title suggests, the Mitny covers multiple areas. At Ministry’s
Headquarters, labour matters are overseen by $esgaalized technical units. These units
include the Labour Standards Bureau, the EmploynS&aurity Bureau, the Employment
Environment and Equal Employment Bureau and thédGimid Family Policy Bureau, as well
as by the Directorate-General for Human Resourea®bDpment and the Directorate-General

18 Spain (133), France (127), Italy (113) and Belgidml) have the highest number of ratifications agntive OECD
member States. In the Asia/Pacific region, Japaedsnd after Australia (58) and before India (47).



for General Policy and Evaluation. The Director@neral for Statistics and Information
Policy oversees labour statistics and IT services

32. The MHLW is a large institution that employspagximately 32,000 officials and has an
operating budget of approximately 30 trillion yarnich is almost 55 per cent of national public
expenditure?

33. The MHLW is overseen by a Minister, who sinice summer of 2017, also holds the title of
Minister for Work Style Reform. Two State Ministeasd two Parliamentary Vice-Ministers
assist the Minister.

34. As is the case with most labour ministries dwitle, the internal structure of the MHLW is
comprised of management support services, techaittd and administration units. Several
management support and administrative servicespaoeided by offices in the Ministry
secretariat. For the purposes of this paper, the significant of these offices are as follows:

(a) Personnel Division — oversees career developmehtraming. A primary objective of this
division is to promote a balance between work ahidcare, as well as to increase the
participation of fathers in childcare duties.

(b) General Coordination Division — responsible for gyah coordination among Government
departments, but also for providing a final revigdegislative bills and draft regulations. It is
also responsible for ensuring application of WSHhinithe Ministry. The Division also reports
to the National Diet (the country’s bicameral Idafisre).

(c) Finance Division — responsible for the coordinatémudget requests and compiling budgets.
It also oversees account settlements, audits, pgyopeanagement (including Ministry
buildings) and employee benefits.

(d) Regional Administration Bureau — provides genanpksvision of regional Health and Welfare
Offices and Prefectural Labour Bureaus and thefiroua Standard Inspection Offices, as well
as public employment security offices. There aggr@ximately 23,000 employees working in
field offices.

(e) International Affairs Division — responsible forgpnoting international cooperation, gathering
relevant overseas information, developing Japarésgmce abroad and technical cooperation
projects in developing countries. The Division ®ass bilateral collaboration and coordinates
Japan’s participation in international organizasisoch as ILO, the World Health Organization
(WHO), the Organization for Economic Cooperatiord @development (OECD) and the
Association of Southeast Asian Nations (ASEAN).

Key technical units for labour matters are orgathigither as Bureaus or Directorates-General.

(a) Directorate-General for Policy Planning and Evabratlabour section) — responsible for the
implementation of comprehensive and strategic lapolicies, general coordination within the
Ministry and cooperation with relevant ministrigsdeagencies. The Directorate-General also
facilitates the compilation of expert views anddsts on various aspects of the Japanese labour
market and publishes the annual “White Paper onLdi®ur Economy”. The Directorate-
General also endeavours to analyse future trenttgeimvorld of work and designs strategies
including with regard to environmental changes)idaw birth rates, an aging population and
the advancement of technologies, including therhate of Things (IoT) and Atrtificial
Intelligence (Al). The unit also supports tripatitonsultations with employers and workers
within the LPC and assists the Central Labour Reiat Commission and the prefectural
Labour Relations Commissions in order to prevedtrasolve labour-related disputes.

19 MHLW website. Available at: http://www.mhlw.go.giglish/.



35.

36.

37.

(b)

(c)

(d)

(e)

(f)

Directorate-General for Statistics and InformatiRolicy — responsible for implementing key
statistical surveys vital to the administration hefalth, labour and social welfare services,
including surveys on employment, wages and workiogrs. The Statistics and Information
Policy unit also conducts international comparisaisstatistical data and coordinates
international statistical analysis in cooperatidthwnternational bodies such as WHO, OECD
and ILO. The unit is also responsible for the dithinent, operation and development of
ministerial information platforms, including the Mstry’s website.

Labour Standards Bureau — responsible, primaridy, dstablishing minimum standards
concerning working hours, wages and industrialtgafsnd ensuring that applicable legislation
is enforced through labour inspections. The Buredap determines worker accident
compensation as well as compensation for workedldtnesses. Its main policies include
ensuring minimum working standards, promoting tleeluction of working hours and
preventing industrial accidents.

Employment Security Bureau — responsible for jacement, employment consultation and
other services provided by Hello Work Offices, raedtrelated to employment insurance,
labour market analysis, adjustment of supply anshadel as well as coordinating policies
concerning foreign workers. Its primary policiepgart the productivity of enterprises and job
creation at the regional level in Japan.

Equal Employment, Child and Family Policy Burdas of July 2017 this is divided into the
Employment Environment and Equal Employment Buraad the Child and Family Policy
Bureau) — promote equal opportunity employment.kiiée balance, employment conditions
for fixed-term and part-time workers, domestic warkights and facilitate access to day care,
and childcare support and family welfare services.

Directorate-General for Human Resources Developrflerawn as the Human Resources
Development Bureau prior to July 2017) — oversbesnational vocational training system,
supports worker career development, and facilitatesnan resource development for
enterprises, inter alia, by certifying vocatioraliing systems.

At the regional level, the Ministry comprisésPrefectural Labour Bureaus. At the local level,
two types of services are provided: labour inspectis done by the Labour Standards
Inspection Offices (LSIO) and employment promotimediation and counselling activities are

undertaken by Public Employment Security Officéso &nown as Hello Work Centres. Local

public employment offices (Hello Work Centres) pde services to both workers and

enterprises, including employment referrals, imgammeasures related to unemployment
insurance and provide other types of guidanceudist with regard to specific categories of
job seekers such as older workers and workers diidbilities. Labour Standard Inspection

Offices (LSIO) provides for example advice on wakconditions, promotes healthy and safe
working conditions, investigates work related deaits, implement labour inspection visits

and proceeds with necessary follow-up and deals agenda related to occupational injury
insurance.

Role of Prefectural Labour Bureaus, Labour @&ah Inspection Offices (LSIO) and Public
Employment Security Offices (Hello Work) are diseed in chapters dealing with labour
market challenges, respectively with labour inspacmatters. Internal structure of these
bodies is documented in four Annexes to this Faper

In addition to ministerial bodies, certain pabhstitutions fall under the Ministry’s purview,
including, the Central Labour Relations Commisgwhich monitors dispute settlements and

20 Annex 1: Tokyo Labour Bureau; Annex 2: Services jutest by Tokyo Labour Administration; Annex 3: Latvou
Standards Inspection Office; Annex IV: Hello Worki€e
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unfair labour practices), and the Labour Policy @ml(a tripartite consultative body) as well
as the Central Minimum Wage Council (responsibleniitnimum wage determination). All
three bodies have offices at both the prefectundl rational levels. There are also several
research institutions attached to the Ministry #mel Ministry works very closely with the
autonomous Japan Institute of Labour Policy andéhing (JILPT). These bodies are discussed
in more detail in subsequent sections of this paper

Labour market dualism and other challenges

It is widely recognized that to address chaiéexrelated to Japan’s labour market situation and
the accompanying social and economic situatiomifsdgnt reforms and radical changes to
corporate practices are needed. The paper proaidbert description of these challenges and
examines policies currently in place in Japan,igagrly with regard to the MHLW. Extensive
academic literature is devoted to Japanese posee@romic developmentsThose studies
focus on the country’s post-war recovery and therewedented economic growth that began
in the 1950s and continued until the late 19808 T@tonomic miracle” was actively supported
by Japan’s public authorities through targeted rtemgefiscal and other measures. Academic
studies also address the impact of the signifitahin real estate prices in the early 1990s. The
bursting of the country’s real estate bubble wdlsvieed by a “lost decade”, characterized by
negative economic growth until 2002.

More recently, the global financial crisis tk&drted in 2008, had severe consequences for the
Japanese economy, especially due to the resultiagfic decline in exports. In terms of
unemployment rates, however, temporary workers viieeeworkers who were primarily
affected, while regular workers were largely prégddhrough various policy measures such as
employment adjustment subsidies. In 2009 alreagprs began to increase, not only due to a
recovery in emerging economies, but also becauae imicrease in consumption by individuals
and the adoption of policy measures such as takbrand the promotion of environmentally-
friendly automobiles. It has been noted that thegative impact of the crisis on employment
was smaller in Japan than [in] most other OECD tries?? This was partly due to the use of
a short-term work buffer, and partly because of&@pment policies. As discussed in a previous
ILO study?® companies protected their workers during the srésid in return, employees
remained faithful to the company, creating a vetéésocial contract”.

In line with long established Japanese traaitiof interventionist policies, the Government
played a very proactive role in responding to th&i< A series of employment measures were
enacted between August 2008 and April 2009. Thosasares, worth approximately 3,087.8
billion yen (equivalent to $33 billion), providedrfthe implementation of various initiatives to
assist non-regular workers, including the provisainwage and training subsidies, lower
employment insurance premiums and strengthenedogmpht safety nets. The expansion of
employment adjustment subsidies and re-employmgist programmes, enacted in April
2009, was by far the largest in financial terms iflected the protracted character of the crisis.
The measure included many elements such as amggche employment adjustment subsidies
for employers trying to avoid layoffs, support feremployment and vocational skills training,

21 For a detailed study with useful references ooualmarket developments, please see: JILPT. (2Q&bpur Situation in
Japan and its Analysid\vailable at: http://www.jil.go.jp/english/Isj/

22 OECD, (2017)Employment OutlookAvailable at: http://www.oecd.org/japan/Employrt€utiook-Japan-EN.pdf
23King, C. (2013)Active labour market policies and programmes inatapnd the USA: will East meet We#tZailable in:
Heyes, J. Rychly, L., Labour Administration in Unteén Times, ILO and Edward Elgar.
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the introduction of job creation measures and écahd41.6 billion yen capacity building
programme for staff at public employment office®lld Work Centres). Additional measures
were enacted in late 2009 and early 2010 in anteffofurther boost the Japanese economy.
Action was taken mainly in the form of subsidies ffovate employers in order to help them
retain workers, and the awarding of public worktcacts by local governments.

The post-crisis recovery was complicated by theeat East Japan Earthquake and
accompanying tsunami, which occurred in March 20His affected several prefectures on
the main island and was the most costly naturalstis in modern human history. Japan’s
nuclear energy production was severely affectedigagsthe country’s car industry. The disaster
also had a huge impact on the country’s infrastingctlt is notable that, while this natural
disaster was managed, primarily, through an exdinary mobilization by the country’s
national authorities and a number of large-scalelipyprogrammes, it was also addressed
through a solidarity movement involving the popigiatat large.

As shown by the aforementioned examples, theeBment has played an ongoing and
proactive role in the labour market, especiallyimyicritical periods. The same is true at the
present time: Government policies are based orittliee arrows” principle, namely fiscal
stimuli, flexible monetary policy and the promotiof private investment, with a view to
addressing structural problems that pose very seigballenges for Japan’s future. The most
serious challenges relate to demographic develofmthe working age population began to
decline in 1998 and the total population peake®d@7. Increasing the employment rate and
enhancing labour productivity seem to be precoowlgifor any prospective future economic
growth and here again, measures to achieve theselj&ctives fall, at least partially, within
the scope of labour policy.

Another societal challenge, also within theaasElabour policy, is the need to promote social
cohesion. According to recent OECD studfe¥apan faces the challenges of high poverty rates
and high income inequality. The country’s relatpaverty rate in 2012, calculated as the
proportion of the national population with an inaof less than half the national median, was
the sixth highest among OECD countries. This wdsrgecountries such as Mexico, Israel,
Turkey, Chile and the United States of America. @hé¢he reasons for entrenched poverty
among working-age individuals and children is duthe fact that 80 per cent of social security
benefits are earmarked for the provision of careliderly persons over the age of6&nother
reason is directly related to the labour markatagion: the rising number of non-regular
workers has been identified as the major causeeafuiality by the MHLW in its recent labour
economy reports. It is therefore, “essential tacktthe root causes of relative poverty and
inequality, notably labour market dualisthin order to promote social cohesion in Japan.
Labour market dualism is also seen as one of thigibating factors for low labour productivity
in Japan, since non-regular workers are paid lowesaand receive little training. Indeed,
compared to other developed countries, labour mtddty remains approximately 25 per cent
lower that it is in the top half of OECD countries.

OECD Employment Outlook 2017 presented a coativar scoreboard on labour market
performance that went beyond the typical reviewrmployment and unemployment rates and
included measures of employment quality (includpay, employment security, working
environment) and labour market inclusiveness (iiclg income equality, gender equality,
employment of disadvantaged groups). Japan labaukenscores reflect strong performance

24 Jones, R. Fukawa, K. (201®)chieving fiscal consolidation while promoting stiaohesion in JaparOECD.

% |bid.
26 |bid.
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in certain areas with weaker performance in otHess.example, the country scores very well
in the quantity of employment, with the lowest updmyment rate among OECD countries,
relatively high employment rates and a very lovelesf labour market insecurity. However, at
the same time, there are obvious weaknesses iquality and labour market inclusiveness,
especially due to factors such as job strain, lwogking hours, large gender gaps and a high
proportion of persons with low-income jobs. The @E@commendation in that regard was
therefore: remove obstacles to employment for wgnmaprove work-life balance and end
labour market dualisifl. OECD also recommended that the minimum wage Isedaunpaid
overtime be reduced, childcare capacity shoulthbeeased and pension eligibility should be
raised to over the age of 85Not surprisingly, OECD believes that dualism witithe labour
market should be addressed not only by expandinlsgecurity coverage and training for
non-regular workers, but also by, “relaxing empleyrprotection for regular workers”, a step
that is not considered relevant by many mainstressaarchers in Japan. On the contrary, it
seems that the majority of scholars consider enmpény protection mechanisms in Japan to be
comparable to those of other developed countfiRleasures are being taken to enhance labour
legislation on individual employment relationshigasd compliance mechanisms. Institutions
such as dispute settlement bodies and labour itispadnits are also being strengthened as
discussed in this paper.

Addressing all the aforementioned challengdisraquire an ambitious reform agenda that is
largely within the mandate of Japan’s labour adstiation authorities. Some of the measures
already implemented in recent years have beenéniith that goal and include: the expansion
of employment support services, the enhancemenbdf incentives such as the introduction
of benefits for people leaving the Basic Livelihd@obtection Programme (BLPP) or certain
tax regimes, an increase in public financing withia framewaork of an interest-free scholarship
loan programme, the creation of 500,000 new chiltlgdaces between 2013 and 2017, a
revision of labour legislation so that companiesraquired to retain workers who wish to work
until the age of 65, and the provision of subside@scompanies that expand job opportunities
for older workers. Furthermore, the 2012 amendmoénthe Childcare and Family Care Act
provides for shorter working hours for parents ofiyg children and family care leave for all
employees in all companies nationwide. Measures haiso been implemented to address the
two key problems of long working hours and the eyplent conditions of non-regular
workers as part of the Action Plan for the Impletaéion of WSR, as approved by the
Commission for the Implementation of the Work Stgleform in March 2017.

The situation of non-regular workers desengsegial mention, since addressing their working
conditions is one of the biggest challenges thatldpanese labour administration faces. Due
to their severe under-representation in work-rel&eums and bodies and a lack of negotiated
regulations on their employment, the Governmentaking action to strengthen legal
protections for non-regular workers with a viewctombating discriminatory treatment against
them. The term “non-regular worker” in Japan inelsighart-time, fixed-term and temporary
contract workers, temporary agency workers, as vasll workers with specific work
arrangements, including those who are telecommutinhave home offices, independent
contractors, and others whose dependent employseisyself-employed status is unclear.
While women represent the overwhelming majoritpait-time workers at around 90 per cent

2T OECD. (2017)Employment OutlookAvailable at: http://www.oecd.org/japan/Employr€@utiook-Japan-EN.pdf
28 OECD. (2017)Economic Survey: Japan 2Q1Executive summary. Available at:
https://www.oecd.org/eco/surveys/Japan-2017-OECDwamic-survey-overview.pdf

29 Sugeno, K. Yamakoshi, K. (2014ismissals in JapanJILPT. Available at:
http://www.jil.go.jp/english/JLR/documents/2014/JLR4Rgeno_yamakoshi.pdf
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of the total, they are not in the majority in thber categories. Part-time staff (referred to as
“arbeit”) work mostly for small companies that empless than 100 workers.

This difficulties faced by non-regular workarg not new, but their growing numbers over the
last three decades, as well as the diversificatfdhe workforce that has taken place since the
late 1990s has created a social problem in Japae.aDthe major reasons that companies
employ non-regular workers is due to fluctuatiomslort-term demand and the need to hire
competent workers who can immediately contributthtoneeds of a company. As noted by
Hamaguchi and Ogin®,the practice of non-regular employment, “has bezatnucturally
incorporated into [the] corporate hiring systenthia quest to address economic globalization,
changes in the industrial structure and businegsamment, and other factors.” It also appears
that the proportion of “involuntary” non-regular vkers has increased over the years,
especially among fixed-term contract workers arspalich workers.

There are also major differences in employnecentitions between regular and non-regular
workers, especially in terms of wages for among@oldorkers. Indeed, there is little growth in
wages for non-regular workers, while regular fult¢ workers see their wages rise as they get
older. Non-regular workers also work considerabhlyger hours compared to regular workers.

The financial crisis that began in the falk6D7 also had different impacts on regular and on
non-regular workers. Since non-regular workers waoge often targeted in retrenchments,
this group of workers was a veritable “cushion’gtpcting those with regular jobs. As a result,
the proportion of non-regular workers, includingmitch workers, within the workforce
declined sharply to 33.4 per cent in 2009. Howetres, decline was only temporary as their
proportion of the total workforce reached 37.4 gamt in 2014. Not surprisingly, measures to
improve working conditions for non-regular workexnstitute major pillars of WSR. These
measures include new legislation on equal pay foiakwork, various types of allowances,
welfare and educational training and efforts torads the working conditions of dispatch
workers.

Delivery of labour market policy and Work Style Reform

These examples of Government interventionsndudifferent periods of the post-war era
demonstrate that Labour Market Programmes (LMPg} baen one part of broader economic
and industrial policies. The Japanese model reflact enterprise-centred, industry-driven
labour market, which is very different from the Amean approach, for example, which tends
to downsize the active labour market programmes tandevolve responsibility for these
programmes to state and local governments. As rimteing*! in contrast to Japan, “...the
United States has historically provided more limhiseipport for labour market policies of any
type and has long favoured passive over activeipsliMoreover, within the category of active
policies, since the early 1980s, it has tended tompte and support less intensive
interventions” including job search assistanceasy\short-term training rather than direct job
creation or skill-building strategies. In contrabie central Government of Japan has taken a
proactive approach, particularly during recessiarg] it has also implemented expansive

30 Hamaguchi, K. Ogino, N. (2011)lon-regular work: Trends, labour law policy, and inttigd relations developments —
the case of JapaWorking Paper 29, ILO. Available at: http://wwwa.ibrg/ifpdial/information-
resources/publications/WCMS_166735/lang--en/index.ht

31 OECD. (2017)Economic Survey: Japan 2Q1Executive summary. Available at:
https://www.oecd.org/eco/surveys/Japan-2017-OECDwamic-survey-overview.pdf
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macroeconomic fiscal policies even if this has lteslin a significant increase in the country’s
budget deficits.

While seeking consensus is very helpful in tingastable policies that are consistent over the
long term, it can also make the negotiation progessicularly protracted. Deep divisions
among the parties involved can make a consenstigeanost critical issues difficult to reach.
A prime example of this is overtime regulation,vhich efforts to reach an agreement in
industry was unsuccessful for more than two decddiesever, the Government does have the
power to make rapid decisions in emergencies, aslheacase during the 2008-2009 financial
crisis and following the 2011 earthquake.

The adoption process for WSR was unusual: & avhigh-level political process overseen by
the Prime Minister and his Office. The process ditweachieve compromise agreements on a
series of rather complicated issues such as owentiay and the treatment of non-regular
workers, and in areas where there was potentialisagreement not only between employers
and workers, but also between Government departmeét exceptional procedure was
therefore adopted. This procedure enabled the @mopt relevant policies outside the usual
channels, including tripartite LPC. Most interviesgeagreed that this type of exceptional
procedure done through the auspices of the Cotmrcihe Realization of the Work Style
Reform and chaired by the Prime Minister was newgsim order to break the deadlock on
working hours. However, there was also a generalsgent that implementation of the reform
process itself and its follow up should take plagthin traditional frameworks under the
leadership of the MHLW and with the involvementsotial partners and representatives from
academia.

Japanese labour market policies are ratherateed and largely controlled by the central
Government, in line with long-standing traditionsdathe prevailing culture of discipline,
consensus and collective decision making. Thisagmh is fully reflected in administrative
arrangements: central government policies are dascdown to prefectures where they are
adapted to meet local needs, often in consultatiith social partners and other local
stakeholders. The regional and local componentiseotlelivery chain, the Prefectural Labour
Bureaus and the Hello Work Centres are integraspdrthe MHLW.

As in many other developed countries, there ldeen discussion in Japan concerning the
possible decentralization of employment labour reaolicies and of outsourcing certain
delivery functions, while also taking into accouhé experiences of other OECD member
States, including Canada, Denmark, Germany, Nethésl and the United States of Ame#ta.
However, the conservative view seems to have pegl/ad far. For example, most stakeholders
presumably have doubts about the possible berdfitavolving the private sector in job
mediation, particularly if the specific characteds of the Japanese labour market with its
historically low unemployment are taken into acdoun all prefectures the number of job
vacancies is higher than the number of job seeldrish means that there is not truly an urgent
need to foster cooperation with the private sed¢torpromote long-term unemployment
placement, in contrast to the situation in coustridnere this type of service is outsourced. It

32 For example, Giguere and Higuchi (2005) found teatlts in the West were mixed. They highlighteat t while the
partnership with local governments helped in th&greof local strategies, it was not clear whethese reforms have
allowed for a more integrated approach to econoemployment and social development. At the same,tihey
recommended, inter alia, to scale down some aspédescision making to lower levels within the aahtadministration
while the delivery of services and programmes ghoemain within the purview of public agencies.td¢ same time, they
also recommended stronger cooperation with othécypareas, local governments, businesses andswikty, as well as
further capacity building and the fostering of leeship initiatives for civil servants, economic dmpment practitioners
and local elected officials.
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should be noted that Hello Work Centres share ditta private employment agencies and
sometimes refer job seekers to thEm.

At the MHLW level, employment policies are csezn by the Employment Security Bureau
and its Employment Development Departmi&ithe main policy areas covered by its mandate
include job placement through Hello Work Centrdse @administration of employment
insurance, the implementation of employment meastivat seek to promote higher labour
market participation among certain sectors of thekforce, including women, young people,
older workers and persons with disabilities, aredahalysis of the labour market and the impact
of labour market regulations.

Vocational training matters are the purvievilef Directorate-General for Human Resources
Developmen®. The main policies pursued by that body are tHeaecement of vocational
training, with a special emphasis on non-regularkexs and women of childbearing age,
support for individual workers so as to facilitatduntary evaluation of their skills and career
development, including by empowering workers t@oesl to rapid technological change, as
well as addressing regional disparities through leympent creation projects to promote
regional revitalization that focus on developingndmative practices and boosting labour
productivity. Vocational training provided by publauthorities and support for the private
sector has become particularly critical given ttetre has been a significant reduction in
employer-provided training since the early 199@syély because employers have become less
keen to invest in training for non-regular worksirsce those workers are less likely to become
lifetime employees. Special attention is also b@iaigl to Industry 4.0 through the hiring of top
IT specialists and the provision of basic IT tramito all employees. Vocational training
policies are developed by approximately 100 stagfmibers at MHLW headquarters and are
subsequently implemented by 8,000 training centnpleyees. The Ministry works closely
with the Ministry of International Trade and Indys{(certification of courses), the Japan
Organization for Employment of the Elderly, Persamish Disabilities and Job Seekers
(training for the elderly and the disabled) andhwygtivate sector providers. Social partners are
involved in the adaptation of training programmesgnbat the national and prefectural level
through their respective tripartite bodies. Intanisterial coordination also takes place in order
to enhance cooperation and avoid the duplicatioproframmes. The total budget available
for vocational training activities for the 2017-Bfiscal year is 1.886 billion yen. This is
primarily funded through the employment insuranoceoant, although a small sum (10 billion
yen) from the general account is used to providmitig for those without work experience
and persons with disabilities.

At the regional level, employment policy measuaire implemented through the 47 Prefectural
Labour Bureaus (which run special employment sgcdepartments and equal employment
units), 544 local employment offices, (Hello Worler@ires), and 857 smaller centres that
provide a limited number of services and mobilece. Nearly 200 offices located within
prefectural government offices provide assistac@lb seekers receiving locally-provided
welfare benefits. In contrast to the situation iany other countries, Hello Work Centres do
not share premises with local inspection officeabdur Standard Inspection Offices). Their
respective staff within each prefecture is highemtthe number of staff of labour standards
inspection offices.

33 At the same time, Hello Work Centres have a stipery role regarding the functions of the privatepboyment agencies.
341n July 2017, some functions of the Employmentugiée Bureau were transferred to the newly createck8u for
Employment Environment and Equal Employment.

35 Before the organizational restructuring in July 20the unit was called the Human Resources DevelopBugreau.
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Hello Work Centres provide services that amamarable to the services provided by similar
offices in other developed countries, including jotediation, employment and career
counselling, registration of jobseekers and theygayt of unemployment benefits. They also
seek to uphold the principle of equal treatment iaoaitor the implementation of the newly
adopted Act on Securing Equal Opportunity and Trneat between Men and Women in
Employment Obviously, these services are customized for thardese labour market, which
is characterized by very low unemployment ratesahibtorically high number of vacancies.
Employment centres endeavour to successfully jtdcseekers in employment and to that end
are obliged to take proactive measures, to workatjowith employers seeking to hire workers,
to mediate between employers and job seekers liegatte details of working conditions and
to promote competition among labour market staldgrsl Hello Work Centres have proven
to be relatively successful in fulfilling this maate. For example, Shibuya Hello Work Centre
successfully placed approximately 5,000 of som@@®job seekers in employment in 2016.
Evidence would suggest that the main obstacles dmpeefforts to placing job seekers in
employment is the fact that the skills offered byaker are often quite different from those
required to perform the jobs on offer, and a latc&hild care services available for those with
small children. Women’s employment rates demoresteatdistinct “M shape” in graphs,
meaning that women are able to return to the labwrket only once their children can be left
at home unsupervised.

The services provided by Hello Work Centreslabeur intensive. Hello Work Centre staff
members establish direct personal contacts with jott seekers and employers with a view to
addressing an array of topics, including counsgllipayment of employment insurance
benefits, interview scheduling and workplace visgpecific advice is provided to the elderly,
persons with disabilities, mothers, young peopled &0 some prefectures, to foreigners.
Furthermore, specialized staff in municipalitiesilitate the return of those on welfare benefits
to the workforce. Group sessions, which have prawtessful, are organized for part-time
workers in order to motivate them to obtain futhé jobs, and seminars are held for mothers
returning from maternity leave. To ensure thateérgeyvices are offered to as many people as
possible, a large number of centres have been dpand these have long opening hours so
that individuals currently in employment can comefar career advice. The centres also
provide child care facilities for mothers with themall children.

As compared with other countries, including Uwted States of America, in which direct
communication with job seekers and other clienkeiag replaced by phone calls or electronic
communication to cut costs, Japanese employmevicesrprefer to maintain this intensive
personal contact. This enables them to provideies\that are more tailored to the needs of
individuals. The general public enjoys online asdesa digitalized database of job vacancies
and the employment offices provide access to coempubr clients who would like further
information on job opportunities. Job seekers aamact any Hello Work Centre in the country
to discuss all employment matters, with the exoeptif unemployment benefits.

Hello Work Centre staff are comprised of cegtvants and a significant number of contractual
workers. The role of these contract employees hasged over time and employment services
are now heavily dependent on them. Indeed, althdluggywere initially hired as support staff
to help perform administrative tasks at low costlaly they mostly perform professional and
technical tasks and are even employed to deliveicplar services for certain job seekers
affected by current employment policies.

Employment service staff are highly motivated strive diligently to promote equal treatment.
Hello Work Centres support companies in the drgftf their equal treatment action plans
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although no penalties are imposed if establishegkta are not achiev&d As is the case in
other areas of policy, the promotion of equal trestt often means using the power of public
opinion. Employment services also make use of abmunof motivational instruments,
including employment insurance-funded subsidy regino alter the behaviour of companies
and involve them in efforts to achieve Governmenpleyment targets. Such subsidies may be
used to encourage companies to improve working itiond, increase minimum wages,
provide additional staff training and employ inntva technologies with a view to boosting
productivity. The subsidy system is administraveather complicated, which makes it
difficult for small and medium-sized enterprises apply, although those enterprises are
officially targeted as potential recipients by WSR.

63. In March 2017, the Council for the Realizatafiwork Style Reform adopted the Action Plan
for the Realization of Work Style Reform, whichsstirth 19 measures and is intended to cover
a period of ten years (2017-2026). WSR is a radiedrm package and establishes the
following objectives whose achievement will addrksg problems in Japanese contemporary
economic and social life:

(a) Improving the working conditions of non-regular \wers.

The purpose of the proposed measures is to rediboeil market dualism, as described in
Chapter V of this paper, particularly through: tbémination of “irrational gaps” in the
treatment of regular and non-regular workers, tfuenption of the principle of equal pay for
equal work, and the improvement of working conaiidor non-regular workers and their
prospective transition to regular positions.

(b) Boosting wages and productivity.

64. The overall objective in this regard is to gase labour force pay checks by using a greater
proportion of corporate earnings to fund pay insesa Concrete measures for this involve
raising the minimum wage annually by approxima8eper cent, while taking the GDP growth
rate into account. To accomplish that objectivedpctivity growth must be promoted through
legislative changes as well as through tax and &tadg measures, with a special focus on small
and medium-sized enterprises. It is anticipated phaductivity targets will be incorporated
into employment-related subsidy regimes.

(c) Reducing working hours, inter alia, by setting tsron overtime work.

65. A series of measures is proposed to addresgrétdem of long working hours, which are
higher than working hours in Europe and have reaethimchanged for the last 20 years, and
to improve working conditions and labour-managenretdationships. The practice of long
hours is considered to be a structural problemtaeléo deeply entrenched cultures within
companies. In addition to important legislativepstéaken to address overtime, including the
Labour Standards Act and various by-laws, bothdalamd management are expected to take
the lead in changing work cultures, including byntxating harassment in the work place and
taking steps to preventing “karoshi” (the risk efath by overwork). A sufficient preparatory
period will be necessary to ensure that compaimekiding, in particular, small and medium-
sized enterprises, are not forced to make drastioges overnight. On the other hand, company

36 According to the Act on Securing Equal Opportumitg Treatment between Men and Women in Employnadint,
companies with 301 or more workers are supposeddot an action plan and provide information osagehuman
resources measures, such as the number of woneah fur example, or the proportion of women verses in
management positions.
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(f)
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(h)

corporate headquarters offices should take compday- measures in cases when long
working hours are found to be illegal. On site exdpon will need to be conducted to monitor
this and the names of companies in which seriossscaf illegal working hours have occurred
will be disclosed. Specific measures will be takeimdustries that are currently exempted from
the Ministerial ordinance on overtime work limitsaddress the situation of taxi drivers, those
working in construction, doctors, those workingtive research and development of new
technologies and other relevant employees. Vatigpess of consultations will take place and
the application of the amended Labour Standardsuiicbe reviewed five years after coming
into effect.

Promoting flexible work.

A balance must be struck between the needotagie flexible working arrangements, which
affect many individuals working in telecommutingipplemental jobs or multiple jobs, and
preventing these new types of employment from adlgaffecting employees’ working hours
and other working conditions. The promotion of fld& working conditions must be
accompanied by elaboration of guidelines for cormgmanSimilarly, it will be necessary to
regulate non-employment telecommuting situationshsas crowd sourcing activities, which
have expanded rapidly in recent years. Concurredidgussing must be held regarding the fair
application of employment and social insurance, enagement of working hours and
workers’ accident compensation for those workingninitiple types of employment.

Adopting measures to aid women and young people.

Society must be empowered to benefit for thgleyment potential of women and young

people, especially those working outside the regjdh market. A series of measures is
suggested to enhance access to education andaskilsll as to provide support to companies
encouraging the return of employees who may haea héesent from the workforce for some

time.

Striking a balance between medical treatment antt.wo

Particular attention must be given to thosekexs who continue working while receiving
medical treatment. It is important to enhance amess among company managers of that
issue, provide clear guidelines for management, gumbint coordinators to help workers
achieve a balance between their medical treatnmehihair work. These coordinators will work
closely with various medical professionals, inchglidoctors working in industry. This will
enhance the status of those doctors and promotie ithéependence and neutrality.
Consultations should be provided in cases of “Kairbs

Providing appropriate childcare, nursing care amgleyment for disabled persons.

The purpose of this initiative is to createdretonditions for parents with children so theg ca
achieve a balance between their family and workaesibilities. The proposed measures
would make childcare accessible to more parerdsiceethe burden of childcare and household
affairs and create a more favourable atmospherbdtr working women and men in which
they can make use of childcare leave and otherfil®n&mployment for persons with
disabilities will be promoted through stricter Iglgtion and the adoption of positive
employment incentives.

Supporting career changes and re-employment.
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70. A single-track career path is to be replaced bwilti-track one, enabling various choices after
graduation or in cases in which an individual resuto the labour market. This will enhance
labour market flexibility, productivity, and thedaur participation rate. Incentives and detailed
guidelines for companies allowing such flexibilityill be introduced. It is hoped that
companies will be motivated to evaluate worker®ediag to their capabilities rather than their
seniority. The job matching function performed hg Employment Stabilization Centre will
be strengthened and information on jobs and théfigaéions necessary to take up those jobs
will be provided. A website detailing companiesthi@vide a supportive working environment
for women and young people will also be established

() Promoting an education system that provides oppities for everyone.

71. It is important to facilitate access to qualagd free higher education for everyone. A
scholarship system will be established, the repaywigloans will be made less expensive and
free early childhood education will be expanded.

() Employment for older persons.

72. Since the population of Japan is decliningstegs must be taken to sustain economic growth,
measures are suggested to enhance the employmestafaolder persons, including the
provision of support to companies that employ olderkers, providing senior workers with
necessary skill sets and offering part-time jold support for senior citizen entrepreneurs.

(k) Policy towards foreign workers

73. The Action Plan also aims to create an attraetiorking environment for highly skilled foreign
workers, and discusses the possibility of estaiblish Japanese Green Card regime and other
incentives for such workers. The potential immigmatof other categories of foreign workers
will also be reviewed by ministries with a viewadopting a clear and unambiguous policy
that will take both broader societal factors aralgbpular consensus into account

74. Turning the WSR Action Plan into concrete policeasures, new regulations, guidelines and
achieving tangible results in key areas such a&inghours and labour market dualism will
require much effort at the federal level in Tokyoveell as in the regions. Implementation of
labour related matters, that belong under the punaf the MHLW, will be done through the
network of regional bodies of the MHLW both withprefectures, and their respective
Prefectural Labour Bureaus, as well as at the lles@l and their respective Labour Standard
Inspection Offices and Hello Work Centres, as dised elsewhere in this papétt is also
clear that the Ministry will be unable to alter ggeentrenched practices and employment
customs without involving key stakeholders, inchglemployers, workers and their respective
organizations. The general feeling expressed ieniigws of staff at both the Ministry and
regional offices, is that the implementation of WR result in a much higher workload for
Hello Work Centres, and to a lesser extent, fordualstandard Inspection Offices.

371t should also be noted that the Minister of thER\became the Minister of Health, Labour and Weliiatbe summer of
2017. This decision clearly implies which ministifl have primary responsibility in the implemeritat process.
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Development of collective labour relations

As discussed earlier, managing labour relatisram essential part of the mandate of labour
ministries worldwide. Numerous potential links beem a country’s national labour
administration system and its social partners ppaient from the text of Convention No.150:

Labour administration and social partners

. Consultative bodies are part of national labouriatstration systems

. Consultation, cooperation and negotiation betwéernpublic authorities and
the most representative organizations of emplogedsvorkers or employers’
and workers’ representatives at national, regiamal local levels should b
promoted (article 5)

D

. Certain labour administration activities can beedated to social partners
(article 2)

. Particular labour administration activities can begulated by direct
negotiations between employers’ and workers’ orgions (article 3)

. Labour administrations should provide services amchnical advice to

employers and workers and their organizationsolaréc and d)

Understanding current developments in Japadigsirial relations is essential if stakeholders
are to understand the regulatory options thatdpardese labour administration authorities can
employ to achieve the goals established by WSRcuU3&on of this matter is particularly
important at the present time as collective lalrelations in Japan have been weakened by
declining trade union membership and, consequetidypublic authorities’ lack of interest in
engaging with workers organizations.

Industrial relations in Japan are charactermenhany specific and highly contextual features.
While many concepts may sound familiar to a forageerver, they may not have exactly the
same meaning as they do elsewhere. Beginning kéthMeiji” modernization of the late 19th
century, and intensifying after World War 11, theunitry established institutions that had been
successful in other parts of the world, especiallifurope and the United States of America.
However, these same institutions, when confrontidd thve reality of local political, social and
economic life, evolved into institutions that wéetter adapted to the situation on the round in
Japan. Even the key notion of tripartism has ite gpecific meaning in Japan and one that is
different from the same notion in other countrielse same can be said about bipartite relations
between employers and workers, since the relatipnisetween collective bargaining and
labour management consultations differs from thelet®in practice in other industrialized
countries, thereby reflecting Japan’s specific oosfe practices. As in other countries,
employers and workers are organized at the nati®saktoral and enterprise levels, but these
levels do not necessarily correspond to thoseliaratountries.

Japanese industrial relations, as they are/t@da the product of both World War Il and post-
war democratization. As noted by Tsuneki and Maa&an typical Japanese employment

38 Two trade union centres exist at the nationallleVee most representative of these is Rengo (Japaflede Union
Confederation), followed by the much smaller and leéning Zenronen (National Confederation of Trattéons). The
Japanese Business Federation (JBF) is a major aegami that articulates the concerns of Japanesiedss interests at the
national and international level. Although JBF is divectly involved in collective bargaining, itgys a coordinating role in
this regard by providing its members with generatiglines for annual negotiations.
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customs (JECY “...did not exist from the beginning of the Japanexonomy. Broad
economic regulations to reinforce a planned econdaning World War 1l formed the basis of
JEC and were maintained through a democratizatiogramme by the Allied High Command
that strengthened the position of labourers dutitggoccupation era. Before the 1940s, the
Japanese economy had a classical market systena w@hpetitive market that facilitated the
highly frequent turnover of workers. The possigilibf permanent employment and
participation of labour in management was verytiémj and labour unions were industry-based,
not enterprise-based unions, as observed in otnglaped countries.” Learning from the
experience of other countries and adapting thatsipce to specific Japanese conditions used
to be and remains a typical approach adopted bgypwlakers when drafting labour policies.

As discussed by Kaufmann in his seminal workdnstrial relations around the wotidbeing

a latecomer to industrialization provided Japarhwiite opportunity to learn from the West
regarding both what to do and what not to do ireotd promote successful development. Japan
therefore adapted practices from different culteratlironments. For example, from Germany
it acquired its emphasis on social order, harmord/lzelief in the need for active engagement
and oversight by the State, as well as the neead f&irong and capable bureaucracy. Japan
learned from the approach taken by the United Stat&merica with regard to the organization
and management of industrial enterprises as watsdandamental framework for industrial
relations, including, in particular, United Statésjislation recognizing and encouraging trade
unions and collective bargainifigHowever, even in the very early stages of the toompf

the Trade Union Act in the late 1940s, these inggbrules had to be adapted to meet local
needs. In reaction to social unrest, restrictigril@ions had to be passed, with at least a partial
return to the pre-war pattern of company levelexdiVe bargaining. In subsequent decades,
the institutions established pursuant to post-@gislation became increasingly distinct from
the models they had been based on. For examplesyitem of National Labour Relations
Commissions (NLRC) in Japan cannot truly be congbaoethe National Labour Relations
Board (NLRB) in the United States of America. Whilaeth deal with unfair labour practices,
the Japanese Commissions are less political, neareal, and better-suited to the less conflict-
ridden labour relations system in Japan, whichr segeral decades, has successfully reached
maturity and achieved stability. It is, moreovessgible that those Commissions will play new,
innovative roles in the future.

The post-war industrial relations system inahapas been the subject of numerous academic
studies. Many of these have sought to identifylpesavith developments that have taken place
in other industrialized countries. GotAdfor example, believes that, in 1983, the Japaaede
American systems of industrial relations differadtbstantially, both at the company and
national levels. While in the United States tradens tended to negotiate uniform rates and
conditions of employment, Japanese trade unionaired intricately linked to companies and
negotiated for percentage wage increases withadmggimuch attention to the concept of
“equal wages for equal work.” Individual companaes given substantial scope for manoeuvre
in such negotiations. Gould also finds that thera much closer relationship between trade
unions and management in Japan, resulting in aegrepirit of egalitarianism between blue
collar and white collar workers. This has a sigmifit impact on trade union practices. A stark
contrast is also found at the national level, idiig, for example, in the caseload of the NLRB,

39 Tsuneki, A. Matsunaka, M. (2011)abor relations and labor law in JapaRacific Rim Law & Policy Journal
Association. Available at: http://workspace.unpag/sites/Internet/Documents/UNPAN93857.pdf
40 Kaufman, B. (2004)The global evolution of industrial relationg.O.

4 |bid.

42 Gould, W. (1984)Labor law in Japan and the United States: A compeeaperspectiveBerkeley Journal of
Employment and Labor Law, Vol. 6, issue 1.
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which is many times higher than that of the NLROuU@ sees the fundamental reason for this
as being a difference in the attitudes of workestheir unions, as Japanese workers “...being
company oriented like their unions, are more camegrabout the real prospect of job losses if
the unions become too strident or undisciplinedsivilar comparative analysis is offered for
example by Gospéf, who concludes that Japanese industrial relaticgresent an
“internalized” model, which is in some ways thegrabpposite of the model adopted at British
firms and very different from the one adopted atehican companies. He notes that, while
Japanese workers had, at one time, sought to @aeyrade unions by trade or industry or along
political lines, that pattern did not prevail. “&ftthe high level of strike activity in the early
1950s the large Japanese firms were the majoeindel creating the pattern of enterprise-based
unions and enterprise-level collective bargainimat £xists today.” A similar analysis of this
topic can be found in other academic works.

Some more recent studies have focused on isslaed to worsening economic and social
conditions resulting from the economic crisis ia garly 1990s and the impact of globalization,
which have posed challenges for many traditionphdase industries. Horfdauggests that
unions can play a crucial role in supporting bussneecovery if they can analyse business
management and if business managers then act éhfgitl. In his study, Honda states that the
fact found in a survey that “the greater [the] stegice given by [an] industry union to [a]
company union, the better [the] results producadd [this] begs the question how firms with
no company labour unions secure the commitmenigfl@yees to the process of business
revitalization.” Honda concludes that, with unication rates currently below 20 per cent
among Japanese firms, steps must be taken to desiggtem and establish practices that will
fill the void created by the absence of trade usion

The Japanese system of industrial relationstitotes a unique national arrangement, the
salient features of which were described by Syzaki: (a) a decentralized bargaining structure
in which collective bargaining almost always takdace at the enterprise level with no
industry-wide or national level bargaining that caontribute to solidarity between
management and labour. This structure can, howgwerrise to large wage differences among
enterprises of varying size; (b) a non-confrontaiattitude and a near total absence of strikes,
which is partially explained by the realistic derdarof trade unions, but is also explained by
the accessibility of information on inflation, tlttwmpetitiveness of enterprises and wage
demands in rival companies; (c) institutional dtghiwhich is probably related to the origins
of free industrial relations as a component offithst-war democratization process as well as
the tradition of annual spring negotiations, whigs proven resistant to drastic economic and
social changes that have occurred over the yedrsraits formal contemporary form, remains
a “cornerstone of Japanese industrial relatfohs

Tsuneki and MatsunaKaconsider the following elements to be characterist Japanese
employment customs: a long-term employment relatign seniority (especially in terms of
wages), company-based unions and a dual labouretnfarkregular and non-regular workers.
However, they also note that some of these featniss in other industrialised countries to a
certain extent and that the differences found betwkapan, the United States and Europe are
actually decreasing. For example, they note thihbagh long-term employment relationships

43 Gospel, H. (1986)Comparative patterns of labor-management relatidBeeat Britain, the U.S. and Japan

44 Honda, N. (2005)How social dialogue works to protect workers andrtieeimpanies in time of restructuring in Japan
Japan Labor Review.

45 Suzuki, H. (2013)Japanese industrial relations from an internatiopafrspective

46 |bid.

47 Tsuneki, A. Matsunaka, M. (201D)abor relations and labor law in Japan
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also exist in countries such as Germany and Framzeeven more so in the United States of
America, Japanese workers tend to stay at the §iamdor longer periods and the turnover
rate is lower. They also argue that, while senjaststill important, lifetime income earned by
different workers can vary greatly due to variasiamhow quickly a worker is promoted, which
depends on merit. While the Japanese labour maideta dual nature, this dual nature is
universally observed in other developed capital@intries, where the issue causes similar
problems and challenges related to labour markegmsstation, unfair treatment and
difficulties in labour law enforcemefit Additionally, in Japan there is a clear distiooti
between regular and non-regular workers at the tifnkiring, and these two categories of
workers may follow very different career paths.

84. An analysis similar to the one described abieyeovided by Firkold® Lifetime employment,
seniority and enterprise unioase management practices that are characteristiegdnese
companies and different from non-Japanese compaarek they largely remain the same
despite a certain shift to a global style of managg. They offer both advantages and
disadvantages for workers and employers, but tleeynsto be more adapted to periods of
economic growth. For example, lifetime employmear be cost-effective while a company is
growing, since more low-cost younger workers carhibed, thus keeping labour costs low.
Seniority systems deter workers from changing congsa since they would lose their
seniority. This lack of turnover is cost-effectifar the company since it saves money on
recruitment and retraining. It also helps with hama@sources and enables companies to retain
their talented and well-trained staff. There asalndeniable advantages for the worker in
terms of job security, increasing wages that m#iemeeds of those with growing families, as
well as the prospect of other benefits such asihguall this strengthens the bond between
employers and workers, encourages their mutual eratipn and contributes to favourable
industrial relations. However, these practices stedme less advantageous during unfavourable
parts of the economic cycle when many companiesiatr@ble to grow and are furthermore
not able to lower their costs by hiring youngesslexpensive workers rather than making use
of the senior staff members. During a downturnad@se management practices can thus limit
the capability of companies to adjust. It is nopsising that, after the bursting of the economic
bubble in the early 1990s, these practices were aseadysfunctional. Facing severe global
competition, companies adopted various measuresittdheir labour costs, including wage
cuts, hiring fewer new graduates, encouraging werke take early retirement, sending
workers to secondment at other companies, andghiriore non-regular workers. Trends
indicate that larger companies placed less emplasseniority and more emphasis on merit
based on performance in terms of promotions andwrdg

85. A certain amount of convergence between Japamer industrialized countries can be also
seen in the field of collective bargaining and wagting patterrt& In Japan, in-house labour

48 Please seddas atypical work become typical in Germar{2013). ILO Employment Working Paper No. 145. Acting

to this study, the major issue of concern is, &duce the regulatory gap between standard andtandasd types of jobs
without making the German labour market overlydiggain, thus paving the way to smooth the tramsitetween jobs, and
realize the full potential of flexible jobs as gpémy stones to permanent positions.” SimilaAp, anatomy of the French
labour market (2013). ILO Employment Working Paper No.142, dades that labour market segmentation, “...traps
workers in a recurring sequence of frequent uneymémt spells, favours unequal repartition of risksveen workers,
enhances inequalities and produces uncertain effececonomic outcomes.” It also highlights thatfeh labour legislation
is extremely complex, very difficult to enforce astubuld therefore be, “modernized and reformed-éadepth.”

49 Firkola, P. (2006)Japanese management practices past and preEeahomic Journal of Hokkaido University, Vol. 35.
50 |bid.

51 Regarding wage setting patterns please see: Nishjhi(2017)Changes in the wage system in Japan: circumstances
and background

Nishimura argues that important changes were tadin Japan following the introduction of the jpenfiance based system
in the 1990s. With regard to determining qualificatgrades, “Japan is in line with the rest ofwwagld when it comes to
posts and specific duties playing a larger rolel, iara sense, can be said to be drawing closeutope and the U.S.”
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management relations play a key role becausestigeicontext in which working conditions
such as annual wage increases, lump-sum benebt&jng hours, welfare issues, and other
relevant topics are decided, either through cadllectbargaining supplemented by or
implemented through consultations on managemeritig@s| production plans, et¢.The
traditional spring labour offensive (Shunto), iniethemployers and workers set bargaining
patterns in line with industry federation guidengarticularly with regard to annual wage
increases, appears to have weakened as a resutrefcompetitive markets and the necessity
to reflect corporate profitability through moreXiele wages and benefits. As highlighted by
the JILPT, “in contrast to the period when wageekikould be guaranteed thanks to high-speed
growth, international corporate competition hasemsified, and the increasingly severe
corporate management environment [means] we hatereeha period in which labour
conditions could be lowered. Japan’s labour unemestested [as to] whether they can regain
their power and influence and demonstrate theisgmee in the labour marR&t This seems
like a rather optimistic expectation in a countriyare trade union membership dropped from
more than 50 per cent of workers in the late 1960%.5 per cent in 2014.

I mpact of weakening collective labour relations

As underscored in ILO Convention No. 150, Gowents may delegate certain labour
administration tasks to non-governmental orgarorati particularly employers’ and workers’
organizations, and they may consider certain natitaour policy activities as being matters
to be regulated through direct negotiations betwareployers’ and workers’ organizations. In
other words, Governments may look upon employerdvaorkers’ organizations as guarantors
for meeting the objectives of national labour ppliRather than requiring direct government
intervention, objectives can be met through themamous action of social partners. Indeed,
such delegation may be beneficial for all thos@ived, since social partners can also achieve
a desirable balance among their respective interé@gfreed courses of action are also more
likely to be respected and implemented than whey #re directed by a third party. This
approach only works when both parties are commitidithding a mutually agreeable solution.
However, such an approach has become significls/common in Japan in recent decades.
While stakeholders at the enterprise level have oeinated their firm desire to make
necessary compromises, it has been impossibleré® agn mutually acceptable solutions to
issues pertinent to the core WSR agenda, includinggrticular, the issue of working hours. It
also seems that collective labour relations arasdtigh a priority for the MHLW as they were
in the immediate post-war years.

More importantly, and as has occurred in madystrialized countries, a steep decline in trade
union membership has taken place in Japan in reeeates. Indeed, membership has declined
in absolute terms since 1994, despite an increageicountry’s workforce participation rate.
In 2014, the estimated trade union participatioe reas only 17.5 per cent, equivalent to
approximately 9.849 million workers out of the tofapanese workforce of 56.17 million
workers. There are, moreover, huge disparities éatmndustries, ranging from 66.5 per cent
participation in the electricity, gas, heat supphlyd water industries to 2.2 per cent in the
agriculture, forestry and fishery sectors. The datgnumbers of unionized workers are in

However, he also discusses undeniable differemeelsiding: the fact that differences in specifib jduties are not
emphasized, and wage standards are set by labdumamagement at the company level, and therefpandse companies
have more stringent control over pay increases.

52 JILPT. (2016)Labor situation in Japan and its analysis: genevaérview.

53 |bid.
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traditional manufacturing; they comprise 26.7 pamtof trade union members in Japan. More
than 36 per cent of Government employees are w@dniAs is the case in many other
countries, the unionization rate is much highdamge corporations, with about 45 per cent of
workers participating in companies with 1000 emplesy or more, while the participation rate
is extremely low (a mere 1 per cent) in companigh less than 100 employees.

Two main factors responsible for the fallingesaof unionization are the growing service
economy and the diversification of employment.Id¢basseems that trade union membership is
less popular among younger employees that amorsg thbo are retiring. As highlighted by
Fujimura“, based on a 2008-2009 survey, “...there are goatioak between labour and
management, but interest in labour union activitesong union members has declined,
discussions at workplace union meetings are slhggisd one can see a reduction in workplace
labour union activities.” Unions are losing grourat only because of changes in the economy
and society, but also because of union policiesotdnare often perceived as being largely
incapable of organizing non-regular workers, beingble to foster solidarity among workers
from different companies, lacking the tools to styinen day-to-day labour union activities and
unable to act as a respected partner that can engtigprofessional management structtres
Indeed, several interviewees have underscoredrtmdd unions must play a more active and
assertive role in order to increase their “reapresentativeness. One of the steps that must be
taken as a matter of priority is the “professioratiion” of trade union activities, so that trade
union representatives become less dependent anetmployers, can dedicate more time to
trade union work, and can communicate more effelstinot only with management but also
with rank-and-file union members. It seems, moreotkat the effectiveness of unions is not
only a concern at the enterprise level, but alshiwinational level tripartite bodies, where
trade unions are sometimes unable to meet the gsiofeal standards adopted by other
participants. This is especially the case in negioms with academics representing public-
sector interests and experienced and competenstariiail officials.

While the overall trade union structure in Jeigacomprised of three standard levels (company,
industry and national), the trade union landscapargely dominated by enterprise-level trade
unions. Enterprise unions do not usually grant mesthp to non-regular workers. On the other
hand, they represent all regular staff without drsginction being made between blue collar
and white collar employees. Despite the overallidedn trade union membership in Japan,
membership for non-regular workers has increaseedent years, and reaching 6.7 per centin
2014. Enterprise-level trade unions seek to nefgotiad consult with management, provide
members with services, influence the political emwinent and communicate effectively with
the public. Industry-level trade unions seek tosadidate workers’ demands in key areas such
as wages and working hours, and to provide entgrprade unions with various services and
information. These may include services such asngurance, pensions or medical insurance.
Industry organizations also coordinate their negimin strategies with one another.

As highlighted by several authors, the dedhihhe unionization rate in Japan has also meant
that the negotiating power of trade unions and tipeneral influence in society has weakened
remarkably®. Nearly 90 per cent of Japanese trade unionsraeepgise based but only 10 per

54 Fujimura, H. (2012)Japan’s labor unions: past, present, futudapan Labor Review.

55 |t is interesting to note a specific role in humasources departments. Such departments are hyotaking on wide-
ranging responsibility with regard to traditionarponnel matters (hiring, career development, itrg)n but are expanding
into the area of collective bargaining. This rdoanvolves consultation with competitors withiretsame industry (Suzuki,

2013).

56 For an example of this, please see: JILPT. (2@&)our situation in Japan and its analysis: detdixposition
2012/2013and the chapter entitle8hrinking of trade unions and need for a new calleanhfluential voice system in
Japan. Available at: http://www.jil.go.jp/english/dgtailed/2012-2013/all.pdf
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cent of enterprises with 10 or more workers hatrade union, leaving more than 90 per cent
of workers without oné&’ This means that a large majority of Japanese weke deprived of
the most powerful method of protection availablewtorkers, and are thus dependent on
services provided by the State in the form of miummlegal standards and other assistance
made available to help resolve disputes arisinghfem individual relationship between a
worker and an employer. The relative importanceadiective and individual labour relations
is very clearly reflected in statistics: while thember of collective disputes peaked at 10,642
in 1974, this has fallen to approximately 600 pearyin recent year8.Similarly, the number

of working days lost due to strikes went from ngd million in 1974 to below 10,000 in the
2000s%® Over this same time period, the number of indigldiabour disputes increased
sharply. This trend will be discussed later in fraper.

Collective bargaining and labour-management consultations

Given that labour laws in Japan are rathermgémescope, collective agreements are important
for labour regulation, especially at the enterpteseel. According to article 14 of the Trade
Union Act, collective agreements are concluded betwa trade union and an employer or an
employers’ association. The Trade Union Act requitegotiation in good faith. As discussed
later, the law does not require that a collectiyeeament is necessarily the result of a collective
bargaining procedure; such agreements can, indacgached using other forms of negotiation
or consultation. It also seems that in Japan, ceh@msive agreements addressing general
working conditions are less frequent than agreesfectised on specific issues, such as wages,
working hours and retirement benefits.

Collective agreements primarily apply to théonrmembers. However, if in one workplace,
three-quarters of comparable workers are partoflactive agreement, that agreement applies
to all workers of the same category at that work@I@ rade Union Act, article 17). A collective
agreement may have the power to be generally irfdinthe whole locality (article 18), but
in practice this is exceptional since it requiressolution of the Labour Relations Commission,
a request by both parties and a decision by the WIHL

Collective agreements have a normative impaetark rules and labour contracts: work rules
must not violate collective agreements and anydabontract provision that contravenes the
standards established by a collective agreementliisind void (Trade Union Act, article 16).
Collective agreements not only establish dutiesragids for the parties, but often impose an
obligation to consult with the trade unions in dims thus extending the scope of dialogue at
the enterprise level.

While the collective bargaining process id atilimportant source of labour market regulation
in Japan, that framework is under significant puessand, in reality, the role of collective
bargaining is now very different from the role layed up until the 1980s. Japan not only
suffers from a declining unionization rate, butcgillapanese trade unions do not defend the
interests of all workers but rather only their ddosncies, the interests of large groups of
workers are ignored. Those workers include non{eegworkers and those who work for

57 1bid.
%8 |bid.
59 |bid.
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subcontractors. Trade unions are therefore inarghsseen as representative of privileged and
wealthy groups that already enjoy much better wagelsworking conditions.

95. Japan’s low rate of trade union membershipti€rceptional, but is similar to that in Australia
Germany, the Netherlands, New Zealand, Portugalgefpiore, Spain and Switzerland and
much higher than the rate in France and the Uritaties of America. However, the major
difference between Japan and other countries lisativle bargaining coverage, which, even in
countries with similar or lower unionization ratesmuch higher than it is in Japan thanks to
the labour policies adopted by certain Governmdnt#ustria, Belgium, Denmark, France,
Italy and Sweden, for example, more than 80 pet oémworkers benefit from collective
bargaining® On the other hand, collective bargaining has cameéer pressure in many
countries since the 2008 financial cri®isindeed, collective bargaining has become
increasingly decentralized as national general esgeats have expired, labour-supportive
policies have been reversed, extension provisionsollective bargaining agreements have
been suspended, rules for workers’ representawa bhanged, increasing use has been made
of opening clauses, and policies encouraging deslezation have been adopted. The labour
reforms introduced by the Government of Presidesxtidn in France are by the latest examples
of such steps. However, some government policieg tefficiently enhanced collective
bargaining. These include general agreements atti@nal level (Finland), and the expansion
of collective bargaining or an extension or enhamm® of coverage (the Netherlands,
Switzerland and Norway). It seems quite obvious tisauntries in which collective bargaining
coverage remained stable or increased are thossupyported inclusive collective bargaining
through a range of policy measufés.

96. While there are no official data that wouldallfor the comparison of collective bargaining
coverage in Japan and other developed countriesfaesurveys provide information about
the number of trade unions involved in collectivardaining and the substance of the
agreements they reach. According to a 2007 surfe3;7®0 trade unions with 30 or more
members, 69.5 per cent of trade unions had beeagedgin collective bargaining in the
preceding three years. The highest percentagenthg iservice sector, including information
and telecommunication (89.1 per cent), real eB8e3 per cent), education (87.1 per cent),
medical and welfare services (83.1 per cent) anelhiand restaurants (81.4 per cent). On the
other hand, traditional industries had relatively humbers. These included construction (50.8
per cent), mining (59.5 per cent) and manufactu(irn®9 per cent). Collective bargaining
appears to be the most important instrument farialj employment relations in companies
with less than 500 workers, where union memberistgspmetimes as high as 80 per cent. This
seems to be of lesser importance in large corporativith more than 5,000 workers, where
rates are below 40 per cent. Most collective baiiggiissues concerned wages (61.0 per cent),
employment and personnel matters (42.6 per cedtamnking hours (39.2 per cent). On the
other hand, only a small proportion of collectiyreements addressed the use of non-regular
workers, including part-time and contract workés& (per cent) and dispatch workers (4.2 per
cent). Equal treatment for men and women did neinst be very high on the agenda either
(9.3 per cent). Neither were child care leave is$t8.6 per cent). The low rates of collective
bargaining in addressing issues closely associeitbtdVSR, and especially issues pertinent to
non-regular workers, underscore that, unless doledargaining is substantially enhanced
through the joint efforts of the Government andevaht employers’ and workers’

60 Hayter, S. (2015\What future for industrial relationdnternational Labour Review, Vol. 154, issue 1.
61 |bid. Examples include Greece, Portugal, Irelamd Romania.
62 | bid.
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organizations, the use of collective bargaining &l for the implementation of this particular
reform agenda will remain limited.

Company-level collective bargaining is enhanlogd system of joint consultations between
management and employees, especially in largepiges. According to the same 2007 survey
cited above, joint consultation is the most impatrtaeasure used to resolve labour related
issues for approximately 52.6 per cent of tradeonsi For 49.5 per cent of trade unions,
collective bargaining is the prevailing method,tigatarly in companies employing between

30 and 99 workers. As the size of a company grimust consultations become increasingly

important.

These types of consultations, which first eradrgn the 1950s and 1960s, are aimed at
improving communication with unions and workershadtview to avoiding industrial conflict
and boosting a company'’s productivity. The consigitess cover a wide range of issues and
promote transparency regarding the economic préspefcthe company, human resource
issues, working conditions and safety at work. phepose of these consultations is not to
replace collective bargaining, although there is adovious link between the two. The
consultation and collective bargaining participaants often the same stakeholders, and more
importantly, information sharing has an impact age demands addressed in the bargaining
process, with these demands being informed by aséldon shared data. Sometimes, however,
consultations replace negotiations and focus amegsshat would normally be addressed by
collective bargaining. In other cases, the conBalta address issues that are distinctive to
collective bargaining, especially those relatedn@nagement and production. A number of
mechanisms are used, including hearings, confesegmug reports. As noted by Sugeno, “... a
majority of collective agreements are concludedugh a procedure of labour and management
consultation prior to collective bargaining, andnyare concluded as a result of consultation
procedures only. Labour-management consultatiotesyshave become a central feature in
the conduct of Japanese labour-management relatdhe enterprise levél.

Consultations between labour and managementlegily based on article 28 of the
Constitution, which provides for the autonomy ofpgoyers and workers but also allows for a
great deal of creativity. The question sthtutory workers’ representation has been raised
several times by various investigators but it sedmas labour unions (Rengo) are internally
divided on how to approach the relationship betwag@on and non-union representation. It is
interesting to note that labour legislation on evgpk representation evolved gradually as laws
were amended in the light of new circumstanceswaeds. As highlighted by Verret Rous¥el,
due to the continuous decline in trade unionizatédas worldwide since the 1970s, lawmakers
in France and Japan have tried to compensateiédattk of trade unions. In Japan, the Labour
Standards Act of 1947 introduced a system in whiehjority representatives and elected
employees represented workers instead of tradensinlater on, this system was expanded
through successive amendments of various lawsjrahfi98 the amended Labour Standards
Act introduced another system of non-union employepresentation, namely labour
management committees comprising equal numbeabolit and management representatives.
This amended Act was adopted as a compromise betaleur and business representatives,
and the creation of labour management committessawancession granted by employers as
part of their efforts to establish new discretignaork scheme introducing exceptions to limits
on working hours. As noted by Verret Roussel, “Canyt to the majority representative, the
labour management committee is expected to playn@le general role. This committee is

63 Verret Roussel, I. (2006 ollective employee representation systems in JapdrFrance

64 1bid.
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entitled to investigate and deliberate on matteleted to working conditions...the decision of
the committee adopted by at least four-fifths of ttmembers can replace [a] labour-
management agreement as to working hours or apaitleaves. Nevertheless, [rather like]
a workplace labour-management agreement, the deaidia labour management committee
does not have a normative effect on individual labmontracts like collective agreements...
hence the non-union representation system didaropensate for the lack of trade unions.”

This is in sharp contrast to the French systghere negotiating power was transferred to
elected representatives in the absence of tradesineand where an alternative system of
employee representation exists. Another differetane be seen in the relationship between
collective bargaining and consultation. While thiere@ clear functional distinction in France
between these two actions, in Japan, this distincts rather vague. Because unionized
companies’ labour unions perform both communicatiod advisory functions through joint
consultation mechanisms and by exercising thelectve bargaining powers, this consultation
function seems to have, “...privilege over collectbargaining. Therefore Japanese enterprise
unions are acting in a similar way to the Frenchrk&«&ouncils.®

International practice with regard to statytogpresentation systems provides a variety of
solutions reflecting very specific national tragits, and it is evident that none of those systems
are “ready-to-use”, so to speak. In companiesa#rtain size in many counties, elected works
councils investigate and consult with other stakddrs on labour-related matters, and monitor
enterprise-related affairs. In Switzerland, for rapée, pursuant to the Participation Act,
employees may elect a works council in companidis atileast 50 employees. Works councils
must bekept up to date with regard to all matters congideelevant to their mandates, and
they must be consulted on occupational health aetys matters, collective dismissals,
occupational pension funds and planned transferdeast once a year, the employer must
provide information to the works council regardihg impact of the business on employees.
In the Netherlands, works councils enjoy the righinitiative, the right to access general and
specific financial information, the right to progichdvice as well as the right to offer prior
approval. The company must therefore seek the waoksicil's advice in respect to certain
planned economic decisions and, if the advice gbyethe works council does not support the
intended decision, that decision may be delayedrigymonth, during which time the works
council may lodge an appeal with a competent cdluthe company intends to implement,
change or withdraw employee benefits, it needstain the prior approval of the council. If
the council fails to obtain prior approval, it maedttain the approval of a cantonal court; if the
cantonal court does not grant its approval, théstetbecomes null and void.

A sophisticated and unique method by whichkexs engage with their employers has been
established in Germany. Works councils in that tgumay be elected in companies that have
at least five employees, although there is no legagation to do so. However, if employees
decide to elect a works council, the employer capnevent them from doing so. The power
of works councils are far reaching and involve rgto information, consultation and even
negotiation, with the latter being known as codateation rights. The councils are particularly
important in cases of downsizing and retrenchmEnployers are obliged to pay works
council salaries and to cover the costs of extemadhing. They must also provide works
councils with offices, technical equipment and aotfee costs of external advisors hired to
promote the smooth functioning of a works counagih additional way that workers are
involved in the decision-making process is througpresentation on supervisory boards for
corporations that have between 501 and 2,000 emptoy his is based on the Codetermination

55 |bid.
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Act, pursuant to which, one third of supervisonatibseats (or one half in companies with
more than 2,000 employees) must be filled by warkepresentatives. The supervisory boards
exercise considerable power, including in relationthe appointment and removal of
management board members.

Japanesetripartism

As is the case in many other countries, Japanrestablished an institutionalized system that
allows employers’ and workers’ organizations totipgrate in labour policy creation, “...to
ensure that, in the process of consensus buildingadicy, the position of workers and
employers is duly reflectéd. Japanese tripartite institutions are particylarhportant in
drafting labour policies and elaborating relategidmtion (the LPC and other consultative
bodies that include social partnets)n setting minimum wages (Minimum Wage Councils)
and in settling disputes (Labour Relations Commiss). The LPC was established in 2001
following the merger of the Ministries of Healthalhour and Welfare and the reorganization of
ten advisory committees. Consultative labour cdaradso exist at the prefectural level and are
similar in their structure.

The mandate of the LPC, as well as its intestracture and functions are regulated by the
Cabinet Order on the Labour Policy Council. Thahdwte reflects the mandate of the MHLW
(article 9, Part 2 of the Act on the Establishnaiihe MLHW, 2001) and is therefore restricted
to labour-related mattefs The LPC is composed 30 members, all appointeithéinister,
with an equal representation of ten members eadnfiployers, workers and academics acting
in the public interest. The president of the coliscgelected by the other council members.
There are seven subcouncils that deal with spersfioes, including working conditions,
industrial health and safety, employment secueitygployment of persons with disabilities, the
employment environment and equal opportunity, wiifidk balance and human resources
development. Those subcouncils are also tripartiféh their members appointed by the
Minister. The LPC can also establish working partishose members are appointed by the
LPC president. The quorum necessary for a decisibe adopted is two thirds of all members,
with one third participating from each of the theédes, namely, the employers, workers, and
academics acting in the public interest. Decisemesmade by the majority consensus of those
members attending. The LPC is supported both tealyiand financially by the MHLW. The
LPC secretariat is provided by the Secretary Gérierd_abour Policy for plenary sessions,
and by the respective MHLW bureaus for subcouneiétimgs. Members pay dues of 20,000
yen, although the payment of dues may be waivedddain members.

The legislative process within the LPC usualigrts with the creation of a study group,
comprised of academics and other experts. The gjtalyp’s report is then submitted to the
LPC, which discusses that report and then subnfibsnaal proposal to the Minister. A draft

legislative text is then elaborated by the relevaitisterial departments and then submitted
back to LPC, which, after reviewing the draft tesapmits its views thereon to the Minister.
The Ministry then finalizes the draft text and,nécessary, holds consultations with other

66 JILPT. (2016)Labour situation in Japan and its analysis: genevaérview 2015/2016. 111.

67 Examples include: the temporary Council for the lengentation of the Work Style Reform (2017) or thevously
existing Industry-Labour Consultation Body “SanroKafeated in 1970 to enable consultation on inéalstlations issues)
and the Employment Policy Tripartite Council (1998).

68 In many countries, similar consultative bodies rasp be responsible for related economic afféier,eby making their
mandate much larger.
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ministries. The final draft is submitted througte tetandard Cabinet Legislative Council
screening process prior to its submission to thed @ approval.

While the Japanese Government is not diregflyesented in the LPC, the MLHW supports its
financial and logistical functions. The subcoundiiave counterparts within individual
technical units of the Ministry that oversee docatmeanagement with a view to ensuring that
the LPC functions effectively. Most of those intewwed agree that the LPC and its subcouncils
play a very important role in establishing link$vaeen the world of work and the Government,
and they believe that the LPC is a unique instrurf@machieving consensus between parties
involved in the decision making processes. Howesereral policy draftet$ and those
interviewed expressed concerns about the impattteofSovernment’s deregulation poli€y.
The limited capacity of the LPC to achieve consensn critical policy issues was also
underscored by the decision of the Prime Ministdrand over responsibility for critical parts
of WSR to a council created specifically for thatgose, rather than to the LPC. Another
serious limitation of the LPC is its exclusive feoon labour-related matters. In fact, in many
other countries, national consultative bodies brogether representatives of other government
departments to strengthen their capacity to addnese significant societal issués

The Minimum Wage Council (MWC) and prefectuméthimum wage councils were created to
establish criteria for a minimum wage and to subpndposals regarding minimum wage
increases. Similarly to the LPC, these councils @amprised of employers, workers and
academics. The history of minimum wage rates iradap another example of a case of step-
by-step reforms that were implemented to aligndiagive and institutional mechanisms with
social and economic developments as well as dewadofs in industrial relations and
tripartism. The Labour Standards Act of 1947 cordiprovisions that allowed administrative
authorities to establish a minimum wage for certaidustries and occupations, but these
provisions were often not invoked. The Minimum Walgd of 1959 was enacted during a
period of rapid economic growth, and establishaibua mechanisms for setting a minimum
wage, including the “trade agreement method”. Thetthod violated ILO standards because it
was based on unilateral decisions by employersiladct was therefore amended in 1968.
The revised Act provided for two mechanisms, nanaetggional minimum wage established
through the extension of local collective agreemeand a minimum wage established by a
council. However, the extension method proved tallbadapted to Japan’s decentralized
collective bargaining system and so the counciho@prevailed. Further incremental revisions
to the system were enacted, and particular focissphsced on achieving consistency among
regional minimum wages through the adoption by @esmtral Minimum Wage Council of
guidelines in that area for prefectural level calsnd@he most recent revision of the Minimum
Wages Act occurred in 2007. This reform abolisheel possibility of establishing regional
minimum wages through the extension of collectia¥ghining agreements. The council
method is now the only method by which minimum wsagen be established. According to the
revised Act, minimum wages must be establishedah @refecture, and must take into account
the cost of living as well as the ability of comjesto pay. Criminal penalties for infringements
of that Act have been increased considerably. Theent Government is promoting regular

69 Examples include: the work of Verret Roussel ankiaMaura, K. (2009)The process of formulating policy in labor
matters: Derailment? Or transformatioJapan Labor Review.

70 The deregulation process began in 1995 with agdéaion subcommittee, which was created to exittiwthe
Administrative Reform Committee.

"1 Please see: R113 - Consultation (Industrial ancoNatiLevels) Recommendation, 1960 (No. 113),.I1LO
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increases in minimum wages in order to stimulatmekiic demand and it provides subsidies
that further boost incomes.

Resolution of labour disputes

The development of labour dispute settlemesthanisms in recent decades provides further
examples of how Japanese policy makers have relegadl and institutional frameworks in
line with a changing environment. Such settlemestimnisms are designed to ensure adequate
access to expedient and affordable justice for battkers and employers.

Several distinguished authors (Sugeno, Yamak&®®ko) have recently analysed post-war
changes to labour dispute resolution mechanism$iang raised questions about the future of
those mechanisms. The labour relations commisgisters was established just after World
War 1, when collective labour disputes were of thghest importance. For several decades,
Labour Relations Commissions (LRCs) were the ontisteng statutory labour dispute
settlement institutions. The focus on collectiviedar relations during the post-war years was
quite understandable. Democratization policieduttiog a new Constitution and the Labour
Union Act of 1946, laid the groundwork for the gitbwof labour unions in an environment
where the economy remained weak and radical rdikani@an had resulted in large scale
dismissals. LRCs played a key role in resolvingsilve industrial conflicts. After two decades
of confrontation, labour-management relations uwdet a qualitative change in the 1960s
when moderate unions, concerned about the conyeetitss of their companies, developed
more cooperative relationships with management. éd@ny more radical unions, which
promoted more adversarial policies, continuedliéofumerous labour practice complaints with
LRCs, particularly in regard to discriminatory piiaes perpetrated against minority unions and
their members. As noted by Suge€hd,RCs contributed greatly to the transformation of
enterprise labour relations during this period. ISR{0 helped to manage industrial relations
during the 1985-86 reform of the National Railwagstem. That reform sought to transform
the national transportation system in a radicalmeaand, “marked the start of the privatization
of nearly all national public enterprise€s.The settlement of cases related to the reform took
almost three decades and was only completed ilath000s.

With the pivotal spring wage offensive of 19if¥which railway unions stopped asking the
Central LRC to mediate their wage disputes, a mendtof autonomous settlement developed
between the two sides within industry. As a resh#,number of strikes has decreased sharply
since the late 1970s, as has the number of contplaiininfair labour practices and requests for
mediation. Concurrently, and particularly sinceg¢lsenomic difficulties that began in the early
1990s, the number of individual disputes concermingking conditions such as unpaid wages,
termination of employment and the validity of chagsdn working conditions considered to be
negative, has multiplied. Aside from the econoneiasons that have given rise to redundancy
hiring suspension, promoted retirement and ledagaxstagnation, other factors, including the
diversification and individualization of workers the labour market and the rising trend of
part-time and other non-standard workers have lmdfaund effect in that regard. The steady
decline in union membership (from about 35 per oéthe workforce in the 1970s to less than
18 per cent today) is another key factor that kbdstd a decline in the number of collective

72 Sugeno, K. (2015)he significance of labour relations commissiongdpan’s labour dispute resolution systelapan
Labour Review.
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labour disputes and an increase in individual laltisputes. As highlighted by Sugefidin

the light of [the] conspicuous phenomenon of insieg individual labour disputes, it became
obvious that the post-war labour dispute resolutigstem lacked institutions specializing in
such disputes. In creating demand for the construof specialized services to deal informally
and expeditiously with individual labour conflicishat was missing was, in the first place, a
nationwide counselling service to be offered foriaias kinds of complaints brought in by

individual workers. The agency in charge of thisvee would also offer an expeditious

conciliation services if the party so requested.”

The aforementioned developments led the MHa\dfaft the Act on Promoting the Resolution
of Individual Labour Related Disputes in 2001. Thigded the LRC’s monopoly on labour
dispute settlement. The Act also provided for a seatutory scheme involving administrative
bodies and 47 prefectural labour offices for thevjmion of counselling and conciliation
services to parties in labour-related disputes. Thme Act also stipulated that local
government offices should endeavour to provide laimservices. Per this stipulation,
prefectural LRCs therefore offered conciliationvsegs, primarily through a panel of three
members representing the public interest, emplogedsworkers. LRCs therefore entered a
new sphere and their current success rates inliainori services tend to be higher than the
success rates of ministerial services, in spittheffact that the number of individual cases
heard by LRCs is still relatively low and their exfise in this field has not been fully
established. According to Sugefto;...while maintaining and utilizing their accumuldte
expertise in collective labour relations, LRCs h&wvdéorm and promote strategies to expand
their activities in resolving individual labour gigtes, which will surely continue to be the
centrepiece of labour disputes in the future”. TViesw is shared by certain authBrand
interviewees researched for this paper, but is sgpdy some others.

The prolonged labour dispute mechanism refimouness was completed with the creation of a
new judicial system for the resolution of individdabour disputes pursuant to the Labour
Tribunal Act of 2004. The adoption of that Act wasde urgent by a lack of expeditious
procedures within the court system to deal withesalved labour disputes cases. Japan had
traditionally lacked courts that specialized indabdisputes. In the early 2000s, however, there
was an opportunity for large-scale justice systefarm, and the “labour tribunal procedure”
was created. According to this procedure, individaaour disputes brought before the district
courts by any party in an employment relationshéassessed by a tribunal composed of one
professional judge and two experts in labour retetiwho typically represent trade unions and
management. In the event that the mediation effaitsthe tribunal will issue a judgement
decision. That decision is non-binding and cangpeealed in an ordinary civil procedure court.
This new system has worked well over the past dedad tribunals have processed cases in a
timely fashion and less than 10 per cent of casmsyht before that tribunal have subsequently
been transferred to a civil procedure court.

The current labour dispute resolution systenather complex. It involves judicial authorities
(ordinary civil courts) and administrative authig¥, including dispute settlement
commissions, prefectural labour directorates awdllabour relations commissions, with all
stakeholders providing conciliation services. Aligb there is no specific legal texts stipulating
how tasks should be shared among for those bagiesrding to Yamakawa, an unofficial

" bid.
5 |bid.

76 Examples include: Suwa, Y. (2019nhe present situation and issues of the laboutti@ia commissions systedapan
Labor Review.
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division of roles and a protocol for interactionstween the judicial and administrative
authorities has been establisHed

There are no specialized labour courts in Japameder, since the adoption of the Labour
Tribunal Act in 2004, a special labour tribunal gedure has existed alongside ordinary civil
procedure mechanisms and temporary relief procedus®wever, the labour tribunal
procedure can only be used to resolve individubbla dispute$. If a party appeals the
judgement handed down by the labour tribunal, tasecis transferred to ordinary civil
procedure mechanisms. It is also possible to receesporary relief in emergency cases
Dismissals and unpaid wage disputes are usuallglbédrby the labour tribunal, while more
complicated cases, including cases extending begfandcope of an individual dispute, such
as those involving group dismissals or discrimiomtiare usually dealt with by the ordinary
civil courts

Various options exist on the administrative side;spant to either the Labour Union Act of
1945 (LRCs) or the Individual Labour Disputes A¢t2001 (Prefectural Labour Bureaus).
While LRCs perform adjudicatory functions in retetito unfair labour practices, Prefectural
Labour Bureaus provide either conciliation througdispute adjustment commissions or
guidance and recommendations Prefectural Labouedisr address almost all individual
labour disputes. Each year, they hear around 5,08fciliation cases and provide
administrative guidance with regard to 10,000 cakeaddition to those cases, consultation
and information is provided every year regardingragimately 250,000 casés.

Although labour inspectors have no official mandatandertake dispute settlement activities,
in practice, there is a close relationship betwiedour dispute settlement mechanisms and
labour inspection services. Firstly, some dispatessolved when labour inspectors compel
employers to take appropriate corrective meas@esondly, close contact exists between the
two services, since both dispute settlement baatieslabour inspection offices are located in
prefectural labour offices. Such proximity fosteadlaboration on certain cases.

LRCs were established as independent public baaliskarch 1946, pursuant to the adoption
of the Trade Union Act, with a view to resolvingleotive labour management disputes and
adjudicating cases involving unfair labour pracideRCs are tripartite administrative agencies
that comprise members with responsibility for safeging the public interest, an employees’
and employers’ representatives. A Central Labodaties Commission, affiliated with the
MHLW, is comprised of 45 representatives, as wel alocal LRCs that are part of prefectural
offices and likewise have representatives frontlinee groups.

LRCs have played a crucial role throughout theistexce: they have helped stabilize the
Japanese economy, particularly during post-waogdsrof high inflation, and they determined
wages after spring offensives by organized laborgamizations. The Central Labour
Commission’s mission is to protect workers’ rigatsl to promote the fair adjustment of labour
relations. The primary functions of the Commissawa to consider charges of unfair labour
practices, in accordance with the Trade Union &t to promote the fair settlement of labour
disputes under the Labour Relations Adjustment Blae Commission examines unfair labour
practice cases that affect more than two prefesta® well as cases that have national
significance, and it resolves labour disputes thhomediation and arbitration. Prefectural

T Ebisui, M. Cooney, S. Fenwick, C. (201Resolving individual labour disputes, a comparatverview ILO.

8 As is the case in many countries throughout thedydapan makes a distinction between “individuhi$putes between an
individual employee and an employer, and “collegtigdisputes that involve organized workers (tradons). Similarly, this
distinction is also made between “rights” dispuies, the determination of legal rights and olligras of the parties, and
“interests” disputes in cases of diverging econoimtierests.

791t should be noted that administrative labour disgnechanisms do not apply to most Government@yapk due to the
fact that specific procedures have been establifdrguliblic servants according to the National RuBkrvice Act (N0.120
of October 21, 1947 as last amended by Act No.420aP).
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LRCs are established in each prefecture so th#liekaminations and steps to resolve cases
involving unfair labour practices take place withime geographical area for which the
prefecture in question is responsible.
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Labour inspection

Labour inspection is a vital part of the labadministration system. Its primary role is to
enforce labour law compliance, especially if othezasures to achieve that objective are
unsuccessful. Labour inspection system functbree defined in Labour Inspection
Convention, 1947 (No. 81), which was ratified bpa@&in1953 As is the case in many other
developed countries, labour inspection in Japan istegral part of the mandate of the MLHW,
which acts as a central authority for the coordamatof labour inspection activiti€s
Management of the labour inspection system is uakien by the Labour Standards Bureau
Supervision Division, while the Industrial SafetpdaHealth Department within the same
Bureau oversees occupational health and safetyds$he implementation of labour inspection
policies is carried out by the Prefectural Labowrdaus as well as by Labour Standard
Inspection Offices (LSIO). The system is hierarahi¢che Prefectural Labour Bureaus are
territorial units of the MHLW and the LSIOs are swgsed and operated by the Prefectural
Labour Bureaus.

Most individuals interviewed agreed that tlienber of inspectors is low as compared to the
overall population of the country and the numbeewtferprises and workers that need to be
inspected. While direct international comparisors d@ifficult to make due to the different
mandates of inspectors, the ratio of approximatelg inspector per 20,000 employees is
relatively low compared to the ratio in many otleveloped countri€s Inspectors’ heavy
workloads mean that they find it difficult to carout all their duties under the law. The
insufficient number of labour inspectors has relydnten raised by ILO supervisory bodfés.

According to ILO Convention No. 8linspection staff are public servants whose stanas
conditions of service are independent of changegogkrnment, such that they are assured
stability of employment and are isolated from ingepexternal influences. Japanese labour
inspectors are civil servants who are guaranteedgjoure and are protected from dismig€sal.
While they can be transferred between differentQsSithese transfers are limited to one
prefecture. Their salary is either comparable ightlly higher than that of an official working
for a Prefectural Labour Bureau, but lower thaaxaimspector’'s salar§e

The aforementioned Convention also stipuldtaslabour inspectors must be recruited purely
on the basis of their qualifications and their valgce to the performance of their duties. These
gualifications should be ascertained by a competetitority and labour inspectors should be
adequately trained so that they can perform thatied effectively?’ In Japan, only those who
are finishing their undergraduate degree are abpatticipate in the examination for a labour
inspector position, which includes written testd amal interviews. These tests may assess the
candidate’s grasp of social sciences (law and eoas®), or their knowledge of engineering.

80 Three key functions are identified by Convention Bib: enforcement of legal provisions, supply ehigical information
and advice to employers and workers regarding brgnopcidents of defects and abuses not specificaliered by existing
legal provisions of the Convention to the attentibthe competent authority.

81 Convention No. 81, article 4.

82 For an example, please see: International Labonfa@ence (ILC), 98 session. (2006). Report Ill, Part 1B.

83 please see the observation of the Committee ofrExpe the Application of Conventions and Recommeadst
(CEACR) adopted in 2015 (ILC 2016). Note the Governrsentlication concerning the recruitment of newdab
inspectors in 2014 and 2015 and the request fazgh@nuation of measures to ensure a sufficientber of labour
inspectors so as to secure an effective dischdrie anspectorate’s duties.

84 Convention No. 81, article 6.

85 Labour Standards Law (Law No. 49 of 7 April 1947aanended through Law No. 107 of 9 June 1995}l@i7, para. 5.
86 Sakuraba, R. (2013gffectiveness of labour law and labour inspectioddapan Kobe University Law and Policy
Journal, No. 47.

87 Convention No. 81, article 7.
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Newly recruited labour inspectors then receiveghm®nths of basic training, while the rest of
their first year in service is spent doing on-tbb-raining. Later on in their careers, inspectors
have access to continuous training courses. Toadilly in the Japanese civil service, a great
deal of importance is placed on training providgdénior co-workers and supervisors. Formal
training is also provided in-house by the Labouli€ye of the Japan Institute for Labour Policy
and Training (JILPT).

The mandate of Japan’s labour inspection es\is quite extensive; those services enforce
compliance with the 1947 Labour Standards Act, 1869 Minimum Wage Act, the 1972
Industrial Safety and Health Act, the 1976 SecudfyWage Payment Act and the 1970
Industrial Home Work Act. On the other hand, labispectors are not responsible for
enforcing the equal treatment legislafforthe 1949 Labour Union Act or the 2007 Labour
Contract Act. In other words, Japanese labour ktspg, as their title suggests, ensure
compliance with minimum standards established forkimg conditions. In 2008, however,
their mandate was expanded pursuant to the Indlusitcident Compensation Insurance Act
and labour inspectors are now responsible for deténg whether injured or sick workers are
eligible for compensation under that Act. As is tlage in most other countries, the MHLW is
not responsible for ascertaining labour conditiondoats; responsibility for this lies with the
Mariners Labour Inspection Service, in accordandd whe 1937 Mariners Act. The 1947
National Public Service Act also sets forth furthexemptions for labour inspectors.
Furthermore, domestic workers, workers employinly oglatives who live together, and most
Government employees are not covered by the lahepection regime.

As is the case for their counterparts in otentries, labour inspectors in Japan have theepow
to enforce labour legislation. However, some awglothis topic area believe that these powers
are still limited® because while, “labour inspectors have the authtwiorder suspension of
the use of equipment and facilities, etc., theyndbhave the authority to order employers to
correct the practices which violate labour laws..rém strength of labour inspectors depends
on how effective the threat of criminal proceedisg® In other words, if labour inspectors
find that employers are in violation of the laneyimay issue a recommendation for correction,
which will probably be complied with. The recommatidns they issue are voluntary,
however, and are therefore treated as “adminig&raguidance”. Fines may not always be
imposed on a non-compliant employer. In accordanttethe Industrial Safety and Health Act
of 1972, mandatory administrative orders may beeidonly at the discretion of inspectés.
According to the guidelines set forth in that Abk inspector can take all necessary measures
to prevent industrial accidents, including haltingrk and suspending or altering the use of
buildings. These orders are subject to the lawaamemployer may lodge an appeal against an
order with an administrative body that outranksléi®ur inspector services.

The question of a labour inspector’'s power thasoughly discussed with labour inspectors
and other stakeholders interviewed. There are tajomproblems and these are related. Firstly,

88 This is the role of prefectural Labor Bureaus.

89 The issue of an inadequate enforcement policyraigaed by the ILO tripartite mission that visitehan in 1991. In the
documentReport of the tripartite mission on the effeatiess of labour inspection in Japahe following was
recommended: “The LSB [Legal Services Board] shoalisitler adopting a harder enforcement policy, pbgsselectively
in relation to the really uncaring employers in #reas of priority concern.” The Report went osdy, “the LSB should
review the adequacy of the legal powers availabiagpectors to enforce the proper protection afjdsous parts of
machinery, as well as the clarity of the legal iegments.”

90 Sakuraba, R. (2013gffectiveness of labour law and labour inspectiodapan Kobe University Law and Policy
Journal, No. 47.

9% Industrial Safety and Health Act of 1972, artigk
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labour inspectors in Japan, as compared to thé&agmes in many other countrigsjo not
have the authority to impose administrative firtest tvould have an immediate impact on an
employer who is grossly in violation of the law who does not respect an inspector’s
instructions concerning compliance with labour deads. Secondly, inspectors must rely on
the process of prosecution filing, a lengthy amdeticonsuming procedure with uncertain
results. Labour inspectors, who are under presggarding visits and related tasks, may be
reluctant to initiate prosecution procedures, esfigcf they are not supported in this by other
staff members. Meetings with Prefectural Labourewis as well as LSIOs, confirmed that the
number of prosecutions in this area remain lowthatithese procedures result in a successful
prosecution only in a minority of cas€dnspectors may be also be discouraged from fding
suit by astonishingly low penalties imposed on pegiors of labour offences by the courts,
even in cases in which it is clear that violatitiase resulted in serious repercussions for the
health and lives of workers, as evidenced by thetfdecasé*

121. The number of inspections has declined ovee.tiThe most precipitous decline in their
numbers occurred in the 1970s and 1980s. In faetntmber of inspectors fell from 237,770
in 1965 to 158,662 in 1991. As of 2015, the totakw69,236, and inspection rates stood at 4
per cent, a relatively low number compared with 865 figure of 10.9 per cent. Not
surprisingly, this decline mirrors an increaseahdur-related violations. In 2015, there were
133,116 periodic inspections, 22,312 complaint-ddesepections and 13,808 re-inspections.
Working hours accounted for the largest share agelviolations, followed by safety standard
violations and overtime wages for working on hajigland on nightshifts. 85.1 per cent of new
complaints concerned the non-payment of wages,ewtimplaints regarding dismissals
comprised 15.3 per cent.

122. The number of judicial cases declined fron2,ih 1965 to 1,036 in 2014. In 2015, the most
recent year for which data has been made availlaleur standard inspections resulted in 966
cases being referred to prosecutors. More thanofigiifose cases concerned violations of the
Industrial Safety and Health Act. A total of 402sea concerned violations of the Labour
Standards Act. Violations of the Minimum Wage Actaunted for only 14 cases. However,
data showed that less than half of all those casedted in prosecution.

123. There is considerable scope for strengthetfieglabour inspection system and bolstering
cooperation between that system and the judiciamhat regard, there are numerous examples
at the international level that could be researdbetheir potential practical applications. For
example, some countries have established spedditanisms to foster collaboration between
the inspections and the judicial systems and, itaitecountries, dedicated units within labour

92 For example, in the European Union, Governmeie&jly use a combination of criminal and admirgdtitre sanctions.
Administrative sanctions are the main enforcemeoltin Austria, Denmark, Germany, Italy, Portudglipvakia and Spain,
for example. Until 2004 The Netherlands treatezhbhes of working conditions legislation as crirhoffences, but since
that time they have changed to an administratiwealpproach regarding labour law violations, whicbtludes allowing
inspectors to issue on-the-spot sanctions. Thisidacwas made, in part, due to the heavy workiofacburts and a backlog
of cases. Similarly, in Denmark the Working Envimeent Authority has had the power to issue admatist fines without
a judicial decision since 2002. While the levefinés varies considerably between the EU membégsstan order for
penalties to be effective deterrents, they mush lpeoportion to the violation. For further infortien see: Vega, M.,
Robert, R. (2013).abour inspection sanctions: law and practice ofioral labour inspection system&O.

93 Please see footnote 46. The 1991 ILO tripartit®sioh also recommended, “that the LSB investigatith, the relevant
legal authorities, possible ways of streamlining pinocedure for submitting prosecution cases witiewa to saving
inspector resources.”

9 Please see footnote 21.
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ministries have been established, inter alia, ppett labour inspectors when they initiate legal
proceeding$®

In addition to their inspection functions, dab inspectors in Japan undertake preventive
activities, as per the provisions of the Industeéatl Safety A, and provide advice on the
application of legal provisions under their jurigthn, especially those outlined in the Labour
Standards Act and its amendments. This adviceorged by the Prefectural Labour Bureaus
or by LSIOs either to individual employers or togayer groups in the form of “collective
guidance”. The labour inspection system also prestte practice “self-inspection” through
the distribution of questionnaires to establishrménttargeted industries, and the analysis of
the answers helps the inspectorates to set thairinspection priorities. Recently, with the
assistance of the national and local media, the MHilso expanded public service campaigns
regarding fair working conditions. It is expectdahtt the WSR process will substantially
increase the burden on inspectors, who will beirequo provide advice on aspects of WSR,
particularly with regard to working hours.

The labour inspection regime in Japan, at ieagrms of implementation in prefectures and
regions, resembles the “integrated” labour inspacthodels common in Europe. In practice,
this means that the same group of inspectors fgnsible for both general labour conditions
and health and safety matters. While new recroitshfe labour inspection system selected to
pursue one of two different tracks, by focusingeitiher the social or technical sciences, in
practice labour inspectors are expected to betaldever both specializations. In contrast to
many other countries, Japan does not need to adstafing challenges resulting from the
recruitment of the occupational health and safefs@nnel by the more competitive private
sector companies. “Integrated” labour inspectiondet® provide for specialization areas,
especially at the national level where health afdtg matters are coordinated by a dedicated
department for industrial safety and health. Thepadtment, which is part of the Labor
Standards Bureau, oversaw implementation of th&-2Q17 five year Occupational Safety
and Health Plan, which was drawn up pursuant to Iticistrial Safety Act of 197%.
Specialized units for occupational health and gadgist also at the prefectural level as well as
at the level of labour standard inspection offideSIO) as it is obvious from the annexes to
this report.

The country’s labour inspection system andaspartners collaborate in a productive manner.
At the national level, employers’ and workers’ argations ensure that LPCs function
correctly. They hold consultations on various labalated matters, including the
implementation of and compliance with labour la®se of the LPC subcommittees focuses
exclusively on occupational health and safety matt€onsultations and other types of
cooperation exist at the regional level as wellemtsocial partners provide feedback regarding
identified labour inspection priorities. A signidint proportion of labour inspections take place
following complaints made about companies. In 204 %¢tal of 22,312 out of the total of
169,236 inspection visits took place following fhieg of a complaint.

A specific Japanese practice that purportedhtributes to a higher compliance with labour
and social security legislation is the existenca gfoup of labour and social security attorneys

9 As noted by the ILO CEACR, the effectiveness of messtaken by the labour inspectorate, “dependaoge extent on
the manner in which the judicial authorities de@thveases referred to them by, or at, the recomiatom of labour
inspectors.” Furthermore, these measures shoulakiea, “to raise the awareness of judges concethimgomplementary
roles of the courts and the labour inspectoratied$e see CEACR. (200&eneral observations concerning Convention
81, ILO. p.97.

9% Industrial and Safety Act, articles 88 and 89.

97 This is the 12 plan of this kind. The first one was adopted iB7.9
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known as Sharoushi. Sharoushi started to provigie siervices pursuant to the adoption of the
Act Concerning Labour and Social Security Attornef/4968 (the Sharoushi Act). According
to the Act, “a Sharoushi shall contribute to theosth implementation of labour and social
security related laws as well as to the welfareroployees and the sound growth of industries.”
Historically, Sharoushi primarily assisted with thpplication of social security legislation,
which was introduced during the period of rapidresnic growth in the 1960s. Today, their
services include the preparation and submissiatoofiments required by law, bookkeeping
necessary for calculating social security premiamg assessing labour conditions, as well as
the provision of legal advice on personnel managemed payroll calculation. Pursuant to the
adoption of new legislation in 2001, they now aiday an important role within alternative
dispute resolution systems, where they act as dati@u proxy for one of the involved parties
or as mediators themselves. In addition to asgigmployers and workers, Sharoushi have a
close relationship with the Government in that thegtribute to raising awareness about laws
pertaining to labour and social insurance. In aaoidjtthey also cooperate with regional
branches of the MHLW including LSIOs, Hello Workr@ees and pension offices. There are
two types of Sharoushi: those who are self-emplayedl manage their own businesses, and
those who work as “in-house Sharoushis” for a djpeemployers or employers. Candidates
for a Sharoushi position must undergo a thorougimémxation by the MHLW and only 3 per
cent of these candidates pass those exams each year

Efforts by Sharoushi to support compliancdwabour and social security legislation become
particularly important when the number of labowgpeactors is relatively low and they are able
to visit only a tiny proportion of the total numh&rcompanies every year. Recently, there have
been discussions, especially within the Governrderggulation council, about the possibility
of outsourcing certain labour inspection functiokst of the respondents who were asked
about the future prospects of outsourcing mentighegbossible role of Sharoushi in gathering
information for labour inspections, conducting ash on compliance matters or extending
their advisory, training or awareness-raising atis. However, there was consensus on the
fact that, as per the requirements of Convention84gthe labour inspection authority is and
must remain a public body and its mandate cannatinsferred to any private-sector entity.

Data and research

There is a general expectation that natiaiaur policies in developed countries should be
based on reliable, clear and comprehensive resebhatfour ministries should be able to
anticipate the impact of proposed policies andthisenformation when selecting from a range
of possible solutions, in addition to subjectindigies and programmes to rigorous processes
of evaluatio®. ILO Recommendation No. 158 concerning Labour Adstiation: Role,
Functions and Organization stipulated that, “foe falfilment of its social objectives, the
system of labour administration should carry ogesgch as one of its important functions and
encourage research by others.” Since then, exprddiave expanded. Objective and reliable
data are needed so that stakeholders can evaheagdfectiveness of policies and measure the
performance of institutions and individuals invalvia policy making.

The capacity to produce and analyse stafistichadministrative data in order to inform policy
making is certainly one of the characteristic feagduof the Japanese labour administration
system. Labour force surveys, published by theisSitzs Bureau, are used in studies that are

%8 Heyes, J. (2016Comparative developments in labour administratid®.
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regularly made available on the MHLW website. Tihidudes publications such as the “White
Paper on the Labour Economy” or the annual “Healéour and Welfare Report.”

Among the statistical surveyyconducted by the Ministry, the relevant ones camiog labour matters
include:

a)
b)

131.

132.

Monthly Labour Survey

Survey on Employment Trends

Surveys on Employment Structure (eight specifizsys on different categories of workers)
Survey on Labour Disputes

General Survey on Labour Relatidiis

Survey on Labour-Management Communication

Basic Survey on Wage Structure

Survey on Wage Increases

General Survey on Working Conditions

Special Survey on Industrial Safety and Health

Basic survey of Human Resources Development

Other specific surveys concerning the followingcugational health and safety, occupational
accidents, minimum wages, labour costs, employmesgasures for specific categories of
workers, gender equality in employment and managéme

The Japan Institute of Labour Policy and Tingin(JILPT), which is headed by a President
assisted by Executive Directors for AdministratiBesearch and Training, plays a specific role
in labour research and has autonomous status.IIR& & divided into two major units: the
Research Institute for Labour Policy and the Lat@oitege!®! It is fully funded by the MHLW
and its research activities are strictly relateanigor policy topics concerning the Ministry,
including employment systems, employment policswant to demographic and employment
changes, the impact on employment of technologioabvations, corporate behaviour
strategies and WSR, vocational skills developmedty@uth employment, career development
support, conditions of employment and labour-manege relations.

The JILPT conducts comprehensive researchbmul policies, collects and analyses data, and
seeks to establish strong relationships with domestd foreign researchers and research
institutions. The JILPT is also very active in @issnating its results, findings and policy
proposals. The results of its research activities published on the JILPT website, in
newsletters and research reports and discussedgdiatbour policy forums. The institute
therefore contributes to more open and transpdisatissions of policy options. JILPT is often
asked to provide a foreign perspective on certalitypissues; it produces comparative reports
and organizes workshop to compare internationa¢mepces, and often responds to specific
requests concerning issues that are debated atatinal level. The JILPT user-friendly
website provides a wealth of information and presidiccess to a wide range of databases,
research papers, research project outcomes, acagablications and labour statistics. A lot

99 Available at: http://www.mhlw.go.jp/toukei/itiragifyaku.html

1001t should be noted that while this survey contalatailed information regarding labour disputelestéent, it elaborates
much less on labour-management consultation ansl mmenclude any data at all on collective barggejn

101 The Labour College provides training to the empésyef the MHLW. This training includes: coursesriemwly
appointed supervisors, general training for newuiezand advanced training for established officveho are in their fifth
year of service, in addition to specialized tragnfar officials in the Labour Standards Inspectiffices and for officials
involved in job placement. The JILPT also offenside range of training and career guidance tools.
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of that material is available in English, and thebsite is therefore an excellent resource for
international stakeholders interested in Japaisualegislation.

133.  The current status of labour issues in Japdedcribed and analysed in two major publications,
“General Overview” and “Detailed Exposition.” Tleesvo publications are based on studies
by JILPT researchers who were assisted by offi¢raln relevant MHLW departments. The
traditional “Japan Labour Review,” which publishadicles by Japanese and international
authors, was replaced by a new journal entitlegpdda_abour Issues” in 2017. In addition to
featuring conventional research papers, it aimgrtwide up-to-date information on current
labour trends and developments in Japan. Otheligatibins include, “International Labour
Comparison”, a booklet that contains a selectiotabbur indicators and “Japanese Working
Profile”, which provides select economic and labsetatistics. Labour-related publications
from all over the world are available at the JILIRFary.
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Some implementation challengesrelated to the WSR and beyond

As discussed previously, low unionization satend the weakening of collective labour
relations mean that the social partners alone d¢aamsure decent working conditions for all
workers. Other means are needed to achieve thisndny countries where trade union
membership has declined and the ability of unienddfend labour standards has weakened,
governments have been obliged to take other memasuensure that workers are protecféd.
The main essential elements for guaranteeing suotegtion are: an appropriate legal
framework, competent labour inspection systemsedfattive dispute settlement institutions
and procedures.

Since many existing legal provisions in Jalpave never been fully implemented in the past,
it would be naive to think that a new WSR law alarikhave a sudden and profound impact.
Long-standing customs and attitudes that have dpedlin Japan over many decades must
evolve as well. A certain type of corporate cultarel traditional employment patterns have
deeply penetrated the mind-set of the Japaneséatimow including their understanding of the
role of work in their lives. For example, the lalkeady provides for a certain number of paid
leave days, but workers rarely utilize those day&ill. On the contrary, the number of paid
leave days taken has declined. A similar phenomeaonbe seen with respect to maternity
leave: not all women have fully utilized their rigb paid maternity leave, and only a fraction
of men have taken advantage of their right to pétiefeave. Also the policy trying to reduce
working hours is not entirely new, but the measuaken so far have had limited success.
Despite figures indicating a shortening of workihgurs in Japan, these hours are still
extremely long as compared with other industriglibeuntries, especially for non-regular
workers. Also the wage gap between men and womemdsaowed, but it is still rather wide
despite legislative efforts. In sum, there is stilbong road ahead to modify such deeply rooted
habits and corporate practices.

Given these factors, it is clear that the WISRt be supported by non-legislative steps, # it i
to be truly successful. The core measure foresemeruWSR is the adoption of a
comprehensive bill amending existing laws. In toggght laws will be affected, including the
Labour Contract Act, the Part-time Workers Act dmel Dispatch Workers Act. The adoption
of this bill will be followed by adoption of new adnistrative guidelines or revisions to existing
ones. However, legal reform is necessary but rifitent to achieve real progress, especially
given the relative weakness of the public labospéttion system and the quite low levels of
compliance that go along with this. Other requieais include the full involvement and
engagement of Japan’s non-governmental partngrsciedly employers and workers and their
respective organizations. The implementation of W&YR measures including, for example,
measures to reduce working hours, will occur orilgmployers alter their outlook, take
meaningful steps to change working environments adapt business methods through a
coordinated effort to avoid unfair competition ¢fose who will stick to old standards.
Therefore, a campaign to raise public awarenessgatith various forms of political pressure
on companies, needs to be implemented.

While the traditional methods for ensuring pbiance with labour legislation include
preventative measures, such as the provision ofcedand assistance, awareness-raising

102 For example, in Australia trade unions previolsdyg a very active role in enforcing labour standarckcording to the
awards system. This enabled them to bring coudscasd represent affected employees, thereby aliptie Government
to focus its own enforcement efforts on the indastwhere unionization rates were low. In the 1989sever, when
unionization rates declined and industrial relagiorere decentralized, the Government had to ceesystem of workplace
ombudsmen in order to fill the enforcement gap stnehgthen cooperation between the ombudsman aahel tinions.
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campaigns, the imposition of criminal penalties aadctions for non-compliance, there are
many other complementary ways to promote compliank® noted by Yamakaw4?
“...traditional methods are often insufficient toddye to the change in the labour and
employment relationship...therefore, it is necessaoy consider new measures for
implementing labour policies more sufficiently....tli&vernment should consider mixed
utilisation of these various measures and tradiliameasures. For this purpose, it is necessary
to evaluate [the] effectiveness of each measureeadsas the best combination of various
measures®

Some such measures are already incorpordte@iisting laws, through the use of positive
and negative incentives. One example is The AcMeasures to Support the Development of
the Next Generation under which a certificate anggd to companies that draw up action plans
consistent with the Ministry’s guidelines. Anotherthe Act on the Promotion of Women'’s
Active Participation in Employment, where compartiest take action to promote women'’s
participation in the workforce may receive subsdiconomic incentives, such as subsidies
based on the Employment Insurance Act, may be diwesompanies, which take action to
stave off staff dismissals. Such action might idelemployee training, the transfer of affected
staff members to related companies or the paymietieave” allowances to workers made
redundant. Subsidies may also be provided to coiepdhat invest in new technologies or
increase their staff's wages. Negative incentigisirficentives) include the increasing number
of provisions which allow for the public releasesofiployers’ names if they fail to comply with
specific laws, such as those on the employmenerdgns with disabilities and older persons,
child and family care leave, part-time work, digpaivorkers and safety and health at work.

The WSR Implementation Action Plan demonsiratearly the Government’s understanding
that a combination of policy measures is neededitiress complex societal issues. The Plan’s
objective is to create conditions for sustainaltienemic development by addressing several
major bottlenecks such as: stagnating private ddlaw productivity, a lack of innovation
and the need to increase the labour force partioipaate in order to confront the declining
birth rate and aging population.

The Action Plan insists on certain requirerséoit companies. For example, the guidelines on
equal pay for equal work require that companies faiactical steps to improve the treatment
of non-regular workers and to prevent excessivertone. These requirements may be
underpinned by positive economic incentives sudasuts or subsidies like those mentioned
above. The Plan also outlines the need to makerhgte of existing moral rewards, such as
those that reward exemplary compliance with lawgromote women’s participation and
advancement, the employment of young people andrthasion of childcare leave.

The Action Plan places considerable emphassparring major changes in corporate culture
and indeed in the very understanding of the raéwork plays in the life of an individual. Yet
the Government does not seem to expect these chémgeme about as a result of collective
bargaining between employers and workers at thesing or company level. This fact is rather
revealing of the state of collective labour relation Japan. The Government has chosen to rely
on the unilateral adoption of administrative guiite$ on how to interpret the new law, rather
than perceiving this as an opportunity to encourthgesocial partners at the company and
industry levels to reach consensus-based agreenoentsow to implement Action Plan
provisions. Several interviewees suggested, in) fiaat the only way to bridge the gap between

103 Yamakawa, R. (2015Rethinking measures of implementation of labor lang policies A Comprehensive Study on
Measures for Implementing Labour Laws. Japan Sp&ietthe Promotion of Science, KAKENHI.

104 bid.
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the two sides of industry was through political gsre from top government officials as
happened, for example, in the case of the agreeoemvertime regulations. It was also
asserted that companies traditionally follow theheis of Government; Prime Minister's Abe
call for wage increases in order to support econgrowth was cited as an example of this.

Less attention is given in the Action Planmore traditional enforcement using labour
inspection mechanisms. It envisages investigatidnserious cases of overwork (karoshi) and
there is also a section on improving occupatioredith and safety at work, including by
enhancing the status of industry doctors and stiening their independence and neutrality.
However, the Action Plan does not address howaheur inspection system as a whole could
be strengthened. This may imply that the Governnemiacing more emphasis on “soft”
measures; hence, the implementation periods iretidatthe Annex of the Act (Achievement
of Work Style Reforms) are long and extend to thary'2027 or later”. Indicators are either
limited to the year 2020, or are vague, which makesuating the impact of the individual
reforms rather problematic.

Yet there are some precedents for Japanebkeriies to attempt to find solutions using

persuasion rather than enforcement, and based osemsus rather than on third party

decisions. This approach is reflected in cautioeshimds of policy implementation, and the

prioritizing of persuasion and positive incentiviager sanctions. Labour relations issues are
regarded as complex problems with conflicting iests at play, and for which solutions are
not always “black or white”. This approach is appdrin Japan’s choice of regulatory

mechanisms: the law is often quite general in sclgja®ing a great deal open to interpretation
by the administrative and judicial bodies. By d&fon, WSR cannot be imposed and

successfully implemented exclusively through adopm approach.

Conclusions and recommendations

The measures envisaged by the WSR projectutuned challenges in the world of work will
require a focused approach by the national labdmiristration system, further mobilization
of human and material resources and the buildingadaierships. This paper suggests a range
of topics for further discussion and consideration.

While the planned reforms concern both sidé@sdustry, namely employers and workers, the
WSR Action Plan grants them only a limited rolemplementation. WSR has been designed
by the highest authorities in the State, and thalusipartite consultation channels were at
times circumvented in order to avoid the roadblatis had impeded progress for decades.
Nonetheless, if it is to be successful, the WSRiireg the full engagement of employers and
workers at the workplace level, as it needs tofd@ied in corporate practices, internal rules,
collective agreements and individual contracts.réfeee, the MHLW should implement a
strategy, in collaboration with representative oigations of employers and workers, to
revitalize collective labour relations, which haween — also within the MHLW - in decline
since 2001.

While the capacity of social partners to ratgilabour conditions autonomously has weakened
in recent decades, the importance of labour lavesnseto be growing. WSR requires the
amendment of eight pieces of legislation. It issasial that this legislation is implemented and
compliance with it monitored. A discussion is nekdencerning measures to enhance labour
compliance in both the near and long term. Thisukh@address not only the human and
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technical capacity of Labour Standard Inspectiofic@$, but also the enforcement methods to
be used, including the powers of labour inspectord collaboration between the labour
inspection system and the judiciary. Other meanpatity implementation should also be
discussed, since the behavioural and societal esamgvisaged by WSR cannot be achieved
through legal measures alone.

A feature of the labour administration framewia Japan has been its capacity to reform itself
and adjust to new circumstances in a coherent maring@rovements to the labour
administration system and its accompanying ingtital and legal frameworks have been fairly
constant over several decades; this has been [goislhrge part to the high quality of staff at
MHLW headquarters and its regional offices, thaeaystic involvement of academics in its
work and a relatively stable institutional frameorowever, accelerating change related to
the organization of work, the use of new techna@sgand the challenges posed by
globalizatio® may require both a rapid adaptation of policies greater flexibility for
decision-making at lower levels of Government. Rsdoased management should be
introduced throughout the whole labour administratsystem. Lower level managers and
officials should be given more space to take ititeaand adapt policies to local needs and
circumstances. At the same time, greater attestionld be given — also by Japanese scholars
—to evaluation of the past policies. The governrsbould use more systematically the existing
research potential to assess implementation gaps.

Information and Communications Technologi€sTd) have enormous potential not only to
enhance the efficiency of the labour administratibnt also to contribute to a closer
relationship between Government authorities andther stakeholders involved (employers,
workers and the public). While Japan was a pioied#re field of ICT since the 1970s, many
other countries have recently made significant pgsgin this area, as described in recent ILO
studiest® There is a huge potential for information exchamgtween Japan and other
countries. Innovative practices have been apptiaaltbranches of labour administration, and
most notably in the area of labour law compliaridee Japanese labour administration should
study and test these innovations with a view ta {hassible application in Japan.

The Japanese labour administration is ab{eterate statistical and administrative data that
are consistent over long time frames. Comparedaoynother national labour administration
systems, the capacity at the Ministry, the JILP@ ather research institutions to analyse these
data is remarkable. This analytical capacity suigppolicy making and it also allows for
comparative analysis with other countries in ttgice and worldwide. The JILPT should be
granted sufficient autonomy to carry out researclarieas beyond those directly linked to
ongoing policy projects. There are many long-tehallenges related to the future of work that
merit research, even though they may not requiraddiate policy action. A part of JILPT'’s
budget should consistently be earmarked for suthidtoriented research.

Innovative thinking, especially with respexipblicy making, will be necessary if Japan is to
prepare itself successfully to confront profouncartde in the world of work. Recent
discussions and studies related to ILO’s FutureMafrk Agenda have demonstrated that
specific areas of labour policy, such as labour, laacial security, labour relations and
vocational training, need to be reconsidered inligiet of changes related, amongst other

105 Examples include: http://www.ilo.org/wcmsp5/grolmblic/---asia/---ro-bangkok/---ilo-
tokyo/documents/genericdocument/wcms_564682.pdf
http://www.ilo.org/global/topics/future-of-work/nesfWCMS_613362/lang--en/index.htm

106 Examples include: Galazka, A. (201Report on the global survey into the use of infdiameand communication
technologies in national labour administration gyat ILO.

Galazka, A. (2017Challenges to the use of information and commurinatchnologies in labour administratioh.O.
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things, to technological advances, including aniidi intelligence. Such efforts will also
facilitate smooth transitions in individuals’ wonkj lives and the productive utilization of the
work force through these times of change, whilethiewr improving working and living
conditions and promoting harmonious relationshigtsveen employers and workers.
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